Proposal for a Directive of the European Parliament and of the Council amending Council Directives 77/91/EEC, 78/855/EEC and 82/891/EEC and Directive 2005/56/EC as regards reporting and documentation requirements in the case of merger and divisions of public limited-liability companies

In 2006, the European Commission adopted an updated simplification programme with a view to measuring administrative costs and reducing administrative burdens that unnecessarily hamper the economic activities of European businesses and resulted in a Commission Action Programme with an objective to reduce 25% of administrative burdens by the year 2012.  As a consequence, the Commission adopted, in July 2007, a communication setting out its proposals for simplifying the areas of company law, accounting and auditing.  

As part of this exercise, the Commission has put forward the proposal for the abovementioned Directive to further simplify EU rules on mergers and divisions and thereby reduce the administrative burdens on European public limited-liability companies in this area.  Under the proposal, there would be simplified reporting and publication requirements.  

The Commission’s objective in bringing forward this proposal is to contribute to enhancing the competitiveness of EU companies by reducing administrative burdens imposed under the European Company Law Directives where this can be done without major negative impact on other stakeholders.

The European Commission published this proposed Directive on 25th September, 2008.  The proposal involves amending specifically the Third (Mergers) and Sixth (Divisions) Company Law Directives i.e. 
Directive 78/855/EEC on mergers of public limited liability companies - the Third Directive (transposed into Irish law in S.I. No. 137 of 1987);

Directive 82/891/EEC concerning the division of public limited liability companies – the Sixth Directive (transposed into Irish law in S.I. No. 137 of 1987); 

It is also relevant to note that Directive 2007/63/EU (transposed into Irish law by SI 572 of 2008), provides that the requirement to have a written expert’s report can be dispensed with where all of the holders of shares and other securities giving the right to vote at general meetings of each of the companies involved in the merger or division so agree. This provision has effect from 31 December 2008.

While the focus of this proposal is the Third and Sixth Directives, arising from the present proposal, consequential amendments would be entailed for the Second and Tenth Directives.  These directives are:

Directive 77/91/EEC (Second) on the formation of public limited liability companies and the maintenance and alteration of their capital (transposed into Irish law by the 1983 and 1990 Companies Act and in S.I. No. 89 of 2008), and

Directive 2005/56/EC (Tenth) on cross-border mergers of limited liability companies (transposed into Irish law in S.I. No. 157 of 2008).

The EU Commission’s rationale for this Directive

In support of the present proposal, the Commission indicate that the Third and Sixth Directives currently contain a number of requirements for reporting compliance for companies involved in mergers/divisions and which, it states, entail significant costs.  It asserts that, in certain situations, the conjunction with the Second Directive can lead to a further increase in costs.  Also, it points out that the mechanisms provided for in the Directives to inform shareholders about details of the transactions were designed 30 years ago and therefore do not take into account today’s technological possibilities.  The present proposal, the Commission concludes, would enable unnecessary costs and an excessive use of paper to be avoided.  In addition, changes in other Directives during the last years and in particular to the Second Directive in the area of creditor protection have led to certain inconsistencies between the different Directives. 

It is proposed that targeted changes will be made to these Directives.  The current proposal aims notably at:

· reducing the reporting requirements of companies in the case of mergers and divisions, in particular where shareholders decide that certain reports are not needed and in the context of so-called ‘simplified’ mergers and divisions between parent companies and their subsidiaries.  Exemptions can be availed of in the case of the report of the administration/management body and information pertaining to any material change in assets and liabilities up to the date of the general meeting, where shareholders of all companies involved have so agreed;

· avoiding double reporting where reporting requirements also result from other EU rules.  The expert report, if required, under the various Directives mentioned above can be one and the same;

· introducing the possibility for companies to use the Internet and electronic mail in order to publish the draft terms of merger or division and to provide shareholders with the documentation required.  It is proposed that draft terms of merger can be published on the company’s website or another website (e.g. of a business association) with a reference and a link published on the central electronic platform.  It is also proposed that other documents that must be made available to shareholders at the company’s registered office, can be made available on the company’s internet site or by e-mail (e.g. annual accounts and reports, accounting statement, report of administration/management body, independent expert report), and 

· aligning the mechanism of creditor protection under the Third Directive with the mechanism that was introduced into the Second Directive by Directive 2006/68/EC.

While the Department of Enterprise, Trade and Employment supports the overall thrust of the Commission’s drive to simplify and remove/reduce company law burdens on companies, individual proposals must be considered in a context of ensuring that a balance between simplification and prudential and other relevant considerations is maintained.  Thus, the current proposal is being assessed with a view to ensuring that its introduction would not adversely affect the interests of relevant stakeholders.  The Department is seeking comments on the proposed Directive to help inform its approach in the negotiations currently in train and wishes to receive views/comments from interested parties on all aspects of the proposal.  When responding, please indicate whether you are responding as an individual or representing the views of an organisation.

The short notice for responses is regretted.  Views/comments that you wish to make should be sent, preferably by e-mail, to the address cited below, by 10 March 2009.

A copy of the Commission’s proposal, the executive summary and full report of its impact assessment is available on the Commission’s website at - http://ec.europa.eu/prelex/detail_dossier_real.cfm?CL=en&DosId=197421.  

In addition, copies of the Statutory Instruments which give effect to the Directives referred to above, can be found on the Department’s website at - http://www.entemp.ie/commerce/companylawadmin/ecregulations.htm.  
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