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IRISH FUNDS
INDUSTRY
ASSOCIATION




Marie Dempsey,

Company Law (EU/Legislation) Section,

Department of Enterprise, Trade and Employment

Room G.03,

Earlsfort Centre,

Lower Hatch Street,

Dublin 2.

17th April 2009

Re: Consultation on the EU Commission’s Recommendation (2008/362/EC) on external quality assurance for statutory audit firms auditing public interest entities

Dear Ms. Dempsey,

I refer to the correspondence of 9th March 2009 regarding the Consultation on the EU Commission’s Recommendation (2008/362/EC). As a number of IFIA member companies, who would have a particular interest in this recommendation, will be responding to this consultation through their professional bodies, we have reserved our comments to question 5, the proposed definition of public interest entities.

Public Interest Entities (PIEs) are defined at Article 2 of the Directive as “entities governed by the law of a Member State whose transferable securities are admitted to trading on a regulated market of any Member State….”. This definition and particularly the reference to admitted to trading, without any distinction being drawn between a listing for regulatory purposes and a listing for trading purposes, creates a difficulty for investment funds, and closed-ended investment funds in particular. The shares of investment funds are traded on their Net Asset Value (NAV) and although admitted to trading, are not typically actively traded on an exchange.
As you will be aware, one of the issues which is causing closed-ended funds to come within the provisions of the Directive is the fact that the shares are listed on the Irish Stock Exchange, being a regulated market for the purposes of the Directive. Obtaining a listing on a regulated market, such as the Irish Stock Exchange, is not a legal or regulatory requirement for a closed-ended fund. Most funds, whether open-ended or closed-ended, will seek a listing in order to improve their marketability, as many retail and institutional investors are prohibited from investing in unlisted securities. Accordingly, by applying for a listing of their shares/units, funds are significantly increasing their potential investor base. Traditionally, the Irish Stock Exchange has been a very popular exchange on which to seek a listing and in the case of funds, which are approved and regulated by the Irish Financial Regulator, seeking admission to listing is a relatively straightforward exercise, also it is a condition of admission to listing on the Irish Stock Exchange for an investment fund that the fund be a passive 

investment vehicle. The admission to listing on the Irish Stock Exchange is not for trading purposes but purely to enhance a fund’s attractiveness to potential investors, particularly those investors who are only permitted to invest in listed securities. In practical terms it is rare that the shares of a mutual fund would be regarded as "publicly traded". It is believed that this is a fundamental and important distinction which differentiates listed and regulated investment funds from non-regulated closed-ended issuers whose shares are admitted to listing and actively traded on a regulated market.

Yours sincerely,

_________________

Declan Casey

Legal & Technical Director

