Ms Marie Dempsey

Company Law (EU/Legislation) Section

Department of Enterprise, Trade and Employment

Room G.03, Earlsfort Centre

Lower Hatch Street

Dublin 2

19 May 2009


Re: Consultation on the EU Commission’s Recommendation (2008/362/EC) on external quality assurance for statutory audit firms auditing public interest entities

Dear Ms Dempsey

I refer to the letter from Mr Pat A. Houlihan to Mary O’Dea dated 9 March 2009 inviting comments on the consultation document which discusses the EU Commission’s Recommendation on external quality assurance for statutory audit firms auditing public interest entities and also refers to certain articles of Directive 2006/43/EC. I attach the Financial Regulator’s response in the attached Appendix 1. 

Yours sincerely

Michael Deasy
Senior Advisor

Appendix 1

Quality Assurance Systems

Consultation Question 1

Which of the options do you consider is the most appropriate for Ireland to adopt:

a) Option I, which, subject to the application of the requirements identified at paragraph 19.1 (Part II) as necessary to give effect to Article 29 of the Directive, and the principle of ultimate responsibility for oversight by IAASA, would confer statutory responsibility on the RABs for quality assurance of the auditors both of PIEs and non-PIEs; or
b) Option II, which would introduce a direct inspections regime under which IAASA would undertake all aspects of quality assurance of auditors of PIEs; or
c) Option III, under which IAASA would assume responsibility for quality assurance of auditors of PIEs but would in turn be permitted to delegate certain quality assurance activities to the RABs, such that IAASA would  retain at least the responsibilities set out at point 6 (a) to (d) of the Recommendation.
See response below following Question 2.

Consultation Question 2

In commenting on one or more of these Options, please indicate

a) what benefits you would  see accruing from the Option’s implementation;

b) what disadvantages, if any, would you see resulting from the Option’s implementation.

Please provide a detailed reasoning for your opinion.

	Response to Questions 1 and 2

The Financial Regulator considers that Option I should be rejected on the grounds that it lacks independence and it is unlikely that 3rd country (non-EU) jurisdictions would place reliance on a system of self-regulation. 

The Financial Regulator considers Option II to be the most appropriate for Ireland to adopt.
Benefits

· This Option would be the most independent option both in fact and in perception. 
· It is likely to be the most acceptable Option for 3rd Country Jurisdictions.
· All Recognised Accountancy Bodies would potentially be subject to the same inspection regime (subject to IAASA’s risk assessment criteria).
· There is less possibility of ambiguity arising regarding the respective roles of IAASA and the Recognised Accountancy Bodies (which is a possibility if Option III was chosen).
Disadvantages

· Additional resources (funding and personnel) would be required for IAASA to carry out its direct inspections. 

· In order for Option II to work in practice it is essential that IAASA should have a strong funding base. Consideration should be given to imposing a funding levy on Public Interest Entities – the existing funding arrangement for IAASA, whereby the Prescribed Accountancy Bodies contribute 60% of its funding, means that Statutory Auditors already contribute indirectly to IAASA’s funding. This arrangement may have to be reconsidered in light of Article 29(1)(b) of Directive 2006/43/EC which requires funding for quality assurance system shall be secure and free from any possible undue influence by statutory auditors or audit firms.

· Consideration could also be given to adopting an Option III type regime (whereby IAASA would delegate certain activities to the Recognised Accountancy Bodies) in relation to the quality assurance systems of auditors of non-public interest entities so as to address the concerns regarding the additional resources that IAASA would require. However even in this scenario there should be absolute clarity regarding the respective responsibilities of IAASA and the Recognised Accountancy Bodies. 


Consultation Question 3 
If you consider that implementation of the “delegation model”, i.e. Option III, is the more appropriate course of action, do you have any observations on paragraph 22, Part II, entitled “How an Option III model might operate”?

	See above regarding non-public interest entities. In addition, notwithstanding any delegation, IASSA should be able to reserve the right, without prior notification, to carry out the delegated functions itself including inspection of statutory auditors/auditing firms.  Furthermore IASSA should be clearly designated as the competent authority to whom official enquiries/referrals can be made and that it, IASSA, would undertake to either carry out these on its own behalf or refer the matter to the relevant delegated body as appropriate.




Consultation Question 4 
Were Option I to be implemented, the current situation i.e. where IAASA has no direct role in, and no responsibility for, quality assurance of auditors of PIEs would continue. If your preferred option is to see Option I implemented:

a) do you foresee any difficulties under those circumstances in Ireland being able to successfully advance the argument that its audit regulatory system should be relied upon by 3rd country audit regulators?

b) if you do envisage such difficulties, how would you suggest such difficulties being addressed?

	N/A


Consultation Question 5
Do you have any views on the proposed definition of PIEs, (see paragraph 3.2 above), with respect to the Options set out above, and in particular, as regard the Option which you consider it most appropriate to adopt?

	The DETE Consultation Paper proposes to align the definition of Public Interest Entities (PIEs) for the purposes of the EU Commission’s Recommendation (2008/362/EC) with the constituency of entities coming within the scope of the periodic financial reporting requirements of the Transparency (Directive 2004/109/EC) Regulations, 2007. However this would exclude those credit institutions and insurance undertakings whose transferable securities are not admitted to trading on a regulated market.  

The Financial Regulator would prefer that credit institutions and insurance undertakings be included in the definition of a PIE whether or not they come within the scope of the Transparency Directive Regulations 2007. This would include credit unions and building societies (which come within the definition of a credit institution as defined in Point 1 of Article 1 of Directive 2000/12/EC and 2006/48/EC. It would also include reinsurance undertakings (which come within the definition of an Insurance Undertaking in Article 2(1) of Directive 91/674/EEC).  Although Captive Insurance Undertakings also come within the definition of an Insurance Undertaking in Article 2(1) of Directive 91/674/EEC), the Financial Regulator has no objection to Captives being excluded from the definition of PIEs.

In addition the Financial Regulator would recommend that DETE consider also designating other entities as PIEs as permitted by Article 2(13). In particular the Financial Regulator would wish to have IEX issuers included in the definition of PIEs. Perhaps this could be achieved by including within the definition of a PIE any company which has shares (but not other securities) admitted to trading on a Multilateral Trading Facility within the State except companies which fall within the definition of a PIE within another member state.  DETE may also wish to refer to the definition of publicly accountable entities in the International Accounting Standards Board’s (IASB) Discussion Paper on Non-Publicly Accountable Entities which includes an entity that holds assets in a fiduciary capacity, see appendix 2 attached.




Appendix 2

Extract from IASB Discussion Paper on Non-Publicly Accountable Entities

An entity has public accountability if:

(a) there is a high degree of outside interest in the entity from non-management

investors or other stakeholders, and those stakeholders depend primarily on

external financial reporting as their only means of obtaining financial

information about the entity; or

(b) the entity has an essential public service responsibility because 

of the nature

of its operations.

Preliminary view 3.3 – Presumptive indicators of public accountability.

A business entity would be regarded as having public accountability, and therefore

should follow full IFRSs, if it meets any of the following criteria:

(a) it has filed, or it is in the process of filing, its financial statements with a

securities commission or other regulatory organisation for the purpose of

issuing any class of instruments in a public market;
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(b) it holds assets in a fiduciary capacity for a broad group of outsiders, such as

a bank, insurance company, securities broker/dealer, pension fund, mutual

fund or investment banking entity;

(c) it is a public utility or similar entity that provides an essential public service; or

(d) it is economically significant in its home country on the basis of criteria such

as total assets, total income, number of employees, degree of market

dominance, and nature and extent of external borrowings.
