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Introduction

The consultation paper represents a positive initiative to address the industry concerns regarding the retailing of groceries in Ireland.  The paper sets the overarching objective: 

“to achieve a balance in the relationships between grocery goods undertakings, taking into account the need for a fair return to both suppliers and retailers, the need to enhance consumer welfare and the need to ensure that there is no impediment to the passing-on of lower prices to consumers”.

This objective is a very important reference point in the discussion.  In simple terms, the establishment of a “level playing field” where retailers and suppliers can continue their work of supplying consumer needs, should benefit all stakeholders.  The development of a dominant position by retailers to the detriment of suppliers and ultimately to the detriment of consumers in Ireland is the opposite side of the coin, and this is the core issue facing the industry as a whole.

The UK GSCOP
 outlines the following Principle of fair dealing which complements the objective of the Draft Code under consideration.

“A Retailer must at all times deal with its Suppliers fairly and lawfully. Fair and lawful dealing will be understood as requiring the Retailer to conduct its trading relationships with Suppliers in good faith, without distinction between formal or informal arrangements, without duress and in recognition of the Suppliers’ need for certainty as regards the risks and costs of trading, particularly in relation to production, delivery and payment issues.”

The consultation paper sees the Code of Practice as a framework which will seek to deliver balance and fairness to all stakeholders.  It then raises eight questions which can relate to the Code of Practice and its implementation.  While the Questions are worthy of discussion, they have varying levels of significance.  The comments below therefore seek to focus on the strategic priorities of the discussion.

The Framework

The consultation paper views the Code of Practice as the proposed “framework”, whereas the “framework” may have a number of constituents, one of which is the Code of Practice.  The Competition Act as referenced in Appendix II of the consultation paper is one element of the overall framework.  The paper notes:

“Suppliers have argued that they are loath to make complaints to the Authority, as they fear that this would result in their products being delisted by retailers. For their part retailers in rejecting the view that they exercise unfair buying power over suppliers have pointed to the fact that there have been no prosecutions of retailers for engaging in practices prohibited under the Competition (Amendment) Act 2006.”

It is reasonable to understand the unwillingness of suppliers to make complaints to the Competition Authority if they perceive themselves to have little power in the business relationship.  The absence of retailer prosecutions under this Act cannot be deemed to prove that the Competition Act is working effectively.  It is clear that the retail industry is dominated by a small number of retailers, who by their very nature must exercise significant control over their suppliers.  Concerns have been highlighted in recent times at the Joint Committee on Enterprise, Trade and Employment regarding the power of retailers vis a vis their suppliers.  If these concerns exist, it is clear that the effectiveness of the Competition Act in addressing such issues is brought into question.

A new framework should include an additional level of disclosure for both suppliers and retailers with a view to ensuring that “fairness and balance” is being implemented throughout the groceries sector.  The Competition Authority should be in a position to manage disclosure responsibilities in a complementary manner to its existing terms of reference.  The two areas of marketing and promotion are particularly important as they are open to very broad interpretation.  While promotional activities should relate to the promotion of specific products, marketing is a far broader concept which is more difficult to tie back to specific products.

A new framework should provide for designated retailers to disclose to the Competition Authority on an annual basis separate details of (1) promotional costs and (2) marketing costs per supplier which are outside the agreed terms of business.  Likewise suppliers should be required to disclose on an annual basis separate audited details of (1) promotional costs and (2) marketing costs per designated retailer.  The audited supplier information will ensure that there is independent reporting of the costs.  Penalties should be applied to any retailer or supplier for failure to disclose the required information as well as for disclosure of false information.

The sales rebates system may be included within the terms of business between retailers and suppliers and such systems have the potential to distort competition depending on their application.  Further disclosure should therefore take place regarding the rebate structures that designated retailers apply, should they do so.  In order to ensure that “fairness and balance” is being applied across the groceries sector, designated retailers that utilise rebate structures should be required to provide details to the Competition Authority of the structures that they have in place as well as details of the suppliers that the structure or structures are applicable to.

There has been much discussion in recent months about the cost of sourcing products in Ireland, often with a comparison between the cost of goods in the Republic and the UK.  Irish suppliers of groceries must seek to remain competitive over their own costs of production but also against a range of factors over which they have little or no control, i.e. sterling exchange rates, minimum wage costs, taxes and energy costs.  The simplistic comparison of Irish versus UK costs of supply of groceries will inevitably show higher costs unless Ireland Inc. can achieve national competitiveness greater than the UK and Europe.  This is the context in which the paper describes:

“suppliers and distributors have contended that there is a significant imbalance in the relationship between retailers and suppliers, which is giving rise to suppliers being squeezed by the increasingly difficult demands being made by retailers.”

The consultation paper makes a broad statement about suppliers being pressurised with difficult demands.  No doubt retailers do not perceive their supplier demands as anything other than getting best value for the consumer.  If an effective framework is to be put in place in order to deliver fairness and balance, the Code must be explicit about the areas of concern. 

Draft Code of Practice

The draft code highlights the following areas of concern:

1. Retrospective variation of Terms of Business

2. Significant changes to supply chain procedures

3. Prompt payments

4. Marketing costs

5. Shrinkage payments

6. Wastage payments

7. Payments as a condition of being a Supplier

8. Compensation for forecasting errors

9. Payments for better positioning of goods

10. Promotions

11. Compensation for over ordering on promotions

12. Payments for consumer complaints

13. Continuation, renewal and termination of Terms of Business Agreements

While many of the above are self explanatory, further detailed interpretation is desirable at this stage in order to reduce areas of disagreement at a future stage when implementing the Code.  In general the Draft Code is far less explicit than the GSCOP.  For example the UK GSCOP notes the following with reference to marketing costs:

“Unless provided for in the relevant Supply Agreement between the Retailer and the Supplier, a Retailer must not, directly or indirectly, require a Supplier to make any Payment towards that Retailer’s costs of:

(a) buyer visits to new or prospective Suppliers;

(b) artwork or packaging design;

(c) consumer or market research;

(d) the opening or refurbishing of a store; or

(e) hospitality for that Retailer’s staff.”

Section 11 of the GSCOP provides for the controls relating to third parties, which is missing in the Draft Code.  The GSCOP states:

“No tying of third party goods and services for Payment

(1) A Retailer must not directly or indirectly Require a Supplier to obtain any goods, services or property from any third party where that Retailer obtains any Payment for this arrangement from any third party, unless the Supplier’s alternative source for those goods, services or property:

(a) fails to meet the objective quality standards laid down for that Supplier by that Retailer for the supply of such goods, services or property; or

(b) charges more than any other third party recommended by that Retailer for the supply of such goods, services or property.”

The area of promotions is a particularly critical part of the Draft Code.  Section 12 refers to Promotions however then focuses on the areas of advertising and display of grocery goods.  Promotions encompass areas far beyond advertising and display.  The UK GSCOP section on promotions is far more comprehensive in its application i.e.

“Promotions

(1) A Retailer must not, directly or indirectly, Require a Supplier predominantly to fund the costs of a Promotion.

(2) Where a Retailer directly or indirectly Requires any Payment from a Supplier in support of a Promotion of one of that Supplier’s products, a Retailer must only hold that Promotion after Reasonable Notice has been given to that Supplier in writing. For the avoidance of doubt, a Retailer must not require or request a Supplier to participate in a Promotion where this would entail a retrospective variation to the Supply Agreement.”

The area of consumer complaints requires far more detailed consideration as provided in the GSCOP as follows:

“No unjustified payment for consumer complaints

(1) Subject to paragraph 15(3) below, where any consumer complaint can be resolved in store by a Retailer refunding the retail price or replacing the relevant product, that Retailer must not directly or indirectly Require a Supplier to make any Payment for resolving such a complaint unless:

(a) the Payment does not exceed the retail price of the product charged by that Retailer; and

(b) that Retailer is satisfied on reasonable grounds that the consumer complaint is justifiable and attributable to a failing on the part of that Supplier.

(2) Subject to paragraph 15(3) below, where any consumer complaint cannot be resolved in store by a Retailer refunding the retail price or replacing the relevant product, that Retailer must not directly or indirectly Require a Supplier to make any Payment for resolving such a complaint unless:

(a) the Payment is reasonably related to that Retailer’s costs arising from that complaint;

(b) that Retailer has verified that the consumer complaint is justifiable and attributable to a negligence or default on the part of that Supplier;

(c) a full report about the complaint (including the basis of the attribution) has been made by that Retailer to that Supplier; and

(d) the Retailer has provided the Supplier with adequate evidence of the fact that the consumer complaint is justifiable and attributable to negligence or default on the part of the Supplier.

(3) A Retailer may agree with a Supplier an average figure for Payments for resolving customer complaints as an alternative to accounting for complaints in accordance with paragraphs 15(1) and 15(2) above. This average figure must not exceed the expected costs to the retailer of resolving such complaints.”

Code Implementation

The question of voluntary versus statutory codes must also be viewed in the context of the timeline involved in implementing a statutory code.  In the context of lengthy delays involved in delivering a statutory code, a voluntary code should be finalised by the Department of Enterprise, Trade and Employment (DETE) in consultation with the Joint Committee on Enterprise Trade and Employment with a view to introducing a voluntary code within a six month timeframe.  The operation of the voluntary code over the following 6-9 months will help to refine the elements of the statutory code, which should be the medium term goal.

The enforcement of the Code should be managed by an existing agency which already has powers and responsibilities in this area, such as the Competition Authority or the Ombudsman’s Office.  Immediate liaison with the Competition Authority and Ombudsman Office regarding implementation issues and opportunities should be pursued by the DETE.

The DETE and Joint Committee should determine the scope and thresholds appropriate to the Irish market.  The extent of the code should focus on the geographical zone where Irish legislation applies.

The question of achieving a fair balance and impact on consumers must be considered during the implementation of a voluntary Code.  Ultimately this can only be properly assessed in the fullness of time.

The Draft Code has been influenced by the UK GSCOP.  It is appropriate that the UK experience should help to guide the formulation of an Irish Code.  The Draft Code clearly requires further elaboration with a view to bringing a clearer and sharper definition to interpretation of the myriad of potential conflicts and concerns that may arise in the retail supply chain.  

The introduction of a comprehensive framework in the groceries sector which delivers fairness and balance should be welcomed by all stakeholders.  The initiative that has been taken with this consultation paper must now be actively driven forward by the Department of Enterprise, Trade and Employment if a successful and speedy outcome is to be achieved.

Brian Arnold

Agenda Consulting
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