1. Voluntary – v – Statutory Code 
Q1. Should the introduction of any Code be on a voluntary or statutory basis?

- CSNA believes that the Code needs to be on a statutory basis
Q2. Who should draw up such a Code?
- Stakeholders, Trade Associations/Department of Enterprise & Employment 

Q3. How do you see compliance costs varying between a voluntary and statutory Code?
- This is predicated by the range of agreements/understanding covered by the Codes.  It is possible that a voluntary Code could achieve a greater level of understanding of acceptable behaviors, or that a statutory Code would ensure areas that suppliers and retailers would not willingly agree to codify would be included.  The CSNA will not estimate the variation as we do not know what areas would (or would not) be codified. 
2. Enforcement

Q2. Depending on whether any Code is Voluntary or statutory, how should it be enforced?
- As the CSNA does not favour a voluntary Code, we will not comment upon that element of the question.  If the Code is to have a statutory basis, transgressions or allegations of transgression should be offered the opportunity to hear the assertions or allegations against them by an Ombudsman investigating the allegation.  If the allegation is upheld, but there has not been a breach of Competition Law, the undertaking against whom the allegation has been upheld must agree to make good the damages caused.  The Ombudsman must also have the duty to notify the Competition Authority if he uncovers evidence of anti-competitive behaviour that is a scheduled offence of the Competition Act 2002 or the Competition (Amendment) Act 2006.

The CSNA must insist that all undertakings that service the grocery sector, including those that do not supply grocery or alcohol products must be included in the Code of Practice.  Our rationale for this is that actions or activities that impact unfairly upon a retailers’ overall cost structure has (1) the effect of reduction of the overall viability of the business, and (2) creates real difficulties in reduction the retail price of grocery products if they are, in effect, subsidising a range of dominant suppliers that are not subject to controls or agreements. 
Whether the Department wishes to acknowledge the negative effects that decisions made by State, Semi-State, Statutory Bodies and Local Authorities have upon our sector, the absence of an Ombudsman to adjudicate upon these is in need of reform.  We believe that the setting up on an office of Ombudsman for the Retail Grocery Sector is an opportune time to rectify this matter.

How should such enforcement be funded?

The costs associated with setting up an office of Ombudsman for the Retail Grocery Sector should be met by apportionment of the market.  50% of the cost attributable to suppliers, 50% by retailers.  It shall be a requirement for each retail undertaking with more than 5% of national market share to contribute towards the cost of the office, as a percentile of their share of the market.

For suppliers, distributors, importers and Agents, in addition to the proposed Government/Semi-State/State Agencies/Local Authority involvement, there should be a fixed percentile of turnover levied as a mandatory contribution to the running of the office for all undertakings with sales/turnover in excess of €10 million in the Republic of Ireland.

Access to the office should be available to all undertakings and Agencies involved in the Retail trade, there should not be a cost associated with making a complaint or observation to the Ombudsman, and the office should be obliged to keep informed the complaining party on the progress/status of the complaint. 

Q3. Should a separate Ombudsman’s office be established, and, if so, how and by whom will this be funded, both on established and on an ongoing basis?

-we have made observations and suggestions in this matter in Q2.

Q4. What type of grocery chain elements should be covered by the Code? Should a threshold be introduced to limit the application of the Code?
-the CSNA, a representative body for 1,500 retailers (both affiliated and independent) in the Republic of Ireland would not like to see an office of Ombudsman set up to which our members would not have access to complaints regarding actions or activities that would be subject to a Code in one sector (vertically – integrated) but not to another (affiliated retailer or independent).

We are also most concerned that the definition of those covered will be sufficiently broad to ensure that all undertakings and Agencies that provide services and goods to our shops will be covered, and would not be limited to Grocery and/or alcohol suppliers. 

If so on what criteria should it be based and at what level should it be set?

We have outlined a suggestion that the Code should be accessible to all, but paid for by those that attain market share (for retailers) of 5% and turnover (for suppliers) of €10 million in the Republic.
Q5. Should any Code by limited in geographical extent and, if so, what should that limitation be and how would the provision of the Code be enforced against grocery goods undertakings outside the jurisdiction?
-the Code should cover all products and services that are made available through all grocery retail outlets in the Republic.

The office shall be empowered to ascertain the extent of sales of the overseas undertaking (to establish whether they need to be a contributor), and the Terms and Conditions of all retailers buying policies should insist upon each supplier of goods or services being subject to the Code.
Q6. Will the provisions of the attached initial draft outline Code help achieve a fail balance in the relationships between retailers and suppliers?
-most (if not all of) the draft outline Code deals with practices that are considered to be unfair to suppliers; the CSNA would like to have a number of minimum standards included that would ensure fairness to (in particular) small independent retailers.  In particular, we are quite frequently denied access to products or promotions that have been offered by suppliers exclusively to multiples, or delivery is deferred until they (the multiples) have been serviced. 

There are a number of other areas that need specific commitments from suppliers to retailers by way of ensuring fair trading.

Product availability, delivery surcharges, delivery of unsolicited products, returns procedures, short-dated stock and seasonal promotions are all areas of discontent from independent retailers that could and should be addressed by a code. 

Q7. What will be the impact of any Code on the consumer and prices of goods for consumers and how should any code be framed to enhance consumer welfare and the need to ensure that there is no impediment to the passing-on of lower prices to the consumer.

-The CSNA believes that all of its members are committed to providing convenient shopping at a price that is the most competitive available – but there has to be an acknowledgement that economics of scale mean that we can rarely sell products at multiple prices. 

If the Code makes provision for products to be made available to a wider network, at a rate that affords our members the possibility of selling at a margin that can be a positive contribution to the stores’ profitability, then the consumer will no doubt be a beneficiary.  If on the other hand, the Code excludes independent retailers from commitments by suppliers to fair and equitable treatment, then the consumer will suffer from a lack of choice. The retailer will not be able to stock the product and/or ultimately will no longer be able to remain open.  The Department must ensure that we do not create a retail wasteland in Ireland, with hundreds of shops closing to be replaced by a few megastores situated on sites that require shoppers to avail of public transport or car journeys that increase the profits of the few at the expense of jobs, communities and social cohesion.

Q8. Have you any specific comments to make on the contents of the draft outline Code of Practice for Grocery Foods Undertakings, afforded to the document?
-CSNA believes that the draft outline needed to have supplier commitments, and also need to accommodate all suppliers to the sector (including services)
