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Introduction

The consultation paper requests comments on the general question of whether there should be a Code of Practice for the Grocery Goods Undertakings and to seek further responses to eight specific questions.    

The Core Issue :

Is there a need for a Code of Practice? ‘Yes’ is the short and definitive reply. 

The Market and its Flaws :

The classical definition of a free market involved three essential elements: many sellers, many purchasers and perfect knowledge.  These elements are clearly not present in the grocery trade as we see it today.  When farmers are included, the picture of the grocery market that emerges is one of many sellers, few purchasers and an obviously imperfect source – if not complete absence – of reliable data and knowledge.  This trend in the food retailing sector has been clearly evident for a long number of years and is a feature of all developed economies.

The European Dimension :

Given the trans-national nature of many of the grocery retailers, this matter can only be dealt with effectively by EU legislation. Indeed, not alone is this required in order that any such legislation would be effective, we would argue that it is necessary and incumbent on the European Union to introduce such legislation having regard to the objectives and derived obligations on the Commission by virtue of Article 39 of the European Community Treaty.  This Article provides inter alia that there should be a fair standard of living for farmers to ensure availability of supplies of food and that these supplies of food should reach the consumer at reasonable prices.  The preamble given in the consultation document by way of background reiterates the same point.

The challenge is to strike the correct balance between fair competition and the interests of farmers and consumers.   But the problem rests on a definition of ‘fair competition’.  The current structure and arrangements are anything but fair and competitive. Prior to Ireland taking over the European Presidency in 2004, ICMSA made a submission to the then Taoiseach asking that he consider the regulation of the food retail sector within the European Union as one of the priorities for the Irish EU Presidency.  However, little or no progress was made on the matter.

In recent times, and at European level, there has been renewed interest in this matter primarily concerned with “relaxing” the imposition on farmers under EU Competition Law as opposed to ensuring that large food retailers comply with competition law. A striking irony is the fact that competition law has been used against farmers in Ireland to an extent that involved prosecutions and actual convictions. In light of this renewed interest, we believe that Ireland should continue to look for an EU based solution to this matter. Nonetheless, the Government should proceed as soon as practicable to implement a statutory code of practice that would ensure that the food retailing sector complies with competition law so that the market operates as near as practically possible to the classical definition of a free market.  This will require two essential developments.  

“Equality of Arms”

Given that there will continue to be many suppliers and few purchasers, there must be a rebalancing of the power that gives an effective “equality of arms” to suppliers relative to the large multiple retailers.  In addition and closely related to that point is the need for greater transparency.  Such transparency can only be achieved by a statutory obligation on any retailer with a turnover above a specific amount to provide details of prices and margins in order to provide a readily available database for effective monitoring and an essential basis for any adjudication for which the Ombudsman may have to deliver.  In our view a reasonable starting point for this threshold would be €5 million turnover per annum.  

ICMSA Response to Specific Questions on the Code

Question 1: 

The code of practice should be statutory based.  

Question 2: 

The statutory code should be enforced by a revamped and reformed Competition Authority and this enforcement activity should be funded in part, or in total, by the food retailing sector itself. 

Question 3: 

Logically and resting on our answer to Question 2, we do not support a separate Ombudsman office both from the point of view of cost and effectiveness.  The control of the retail sector through an Ombudsman’s office is primarily - if not totally - a competition matter and should therefore not be separated from the activities of the Competition Authority.

Question 4: 

While we are suggesting a turnover of €5 million per annum there will clearly be some rural areas where this will be quite a high threshold, whereas in urban areas it could be viewed as too low a threshold. Criteria needs to be developed on this front that mitigates against the placing of any unnecessary burden on relatively small food retailers who do not have the potential to distort competition.  

Question 5:

This relates to geographical extent and highlights the need for EU-based legislation to effectively address and resolve the problems of abuse of dominant position by multinational food retailers.  

Question 6, 7 and 8:

We broadly agree with the thrust and the specifics of the Draft Code.  However, we wish to make three points in particular. 

1. The first one is with regard to implied terms. The concept of implied terms is well established in the Sale of Goods Act (as amended). This Act, which applies to consumers, provides that certain rules and terms are mandatory and that the parties to the sales agreement cannot “contract out” of these terms.  This formulation and approach should be adopted in the Code so as to give effect to the “equality of arms” referred to previously.  This would be a powerful statutory protection for an individual farmer or food supplier dealing with a multinational food retailer and would be no more than the operation of law in similar fashion to that which applies where an individual consumer purchases a consumer item from a multinational retailer.

2. The Code should provide transparency and information and should provide for the obligation to supply information on a routine basis.

3. Our third point involves the principle duties of the Ombudsman.  It is our view that the power of the Ombudsman should expressly include the power to make a determination on any matter referred to it. This should be consequent on a refusal of a retailer to agree to his recommendations and subject to the retailer having right of appeal to the Courts.  There are many templates of this approach already in existence that could be readily adopted to suit this function.  
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