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Introduction

ICSA welcomes the consultation in relation to the introduction of a Code of Practice for Grocery Goods Undertakings.  Developments in grocery retailing in recent years have led to an excessive concentration of the market in a very small number of extremely powerful retailing giants.

The relentless trend, arising out of this oligopoly style marketplace, has been a continuous downward pressure on farm-gate prices for food staples such as milk, meats, vegetables and cereals.  It is no coincidence that farm-gate price for many of these basic foods is now lower in nominal terms than it was twenty years ago.  In real terms, farm-gate price has effectively collapsed.   

The reality of this is that the €2 billion of supports paid to Irish farmers each year, is less and less able to keep these farms viable.  In practice, the multi-national retailing giants are appropriating the benefits of the Common Agricultural Policy for themselves whereas the true aim of the CAP (to ensure a reasonable standard of living for farmers, ensuring a steady supply of food at reasonable prices to consumers) has been subverted.  

Failure to take strong action, not just at national level but at EU level, is rapidly leading to an outcome where the €55 billion expenditure on the CAP is effectively pouring money down a black hole.   In this submission, ICSA contends that the Code of Practice for Grocery Goods Undertakings is welcome in so far as it may portend a more active approach by the government to controlling and regulating the power of multi-national retailing giants.  However, we believe that it is far too little, too late to deal with a problem that has spiralled out of control.

The reluctance of governments everywhere to intervene in markets has been the prevailing dogma in the western world for many years now.  Guided by a WTO agenda that seems less and less fit for purpose, we have seen, in Ireland, the shortcomings of such an approach in relation to the financial and property markets.  Failure to regulate, in a robust way, the dominant players in a market ultimately leads to disastrous consequences and an undermining of public confidence in the capabilities of government and EU institutions, and ultimately in the efficacy of liberal democracy itself.  

ICSA believes that an EU agreed approach is required, where there has to be an element of price and/ or margin limitation imposed.   In addition, we need far more openness and transparency regarding the books of these huge companies.  It is simply not good enough for a government minister to say that he/she has no idea what the margins or profitability of a multi-national retailer is in terms of its specific operations in the Irish market. 

While the notion of EU wide regulation may seem heavy-handed, it is not alarmist to suggest that failure to act now may have very damaging effects in terms of food security, the ability of the EU to substantially feed itself and of course, the viability of agriculture across much of Europe.    

When we joined the EU the beef farmer got three-quarters of the final retail price, whereas now the retail price represents more than three times what is paid to the farmer.  Milk is being sold for up to six times what the farmer is getting.  Supermarkets and their practices deserve a lot more attention and regulation.  We now understand the disastrous consequences of a complete lack of oversight or regulation of the financial sector.  The price collapse in all farm sectors in 2009 proves that time is not on our side.  It also demonstrates that allowing a few multinationals to dominate the entire marketplace is destroying the viability of farming across Europe.

Summary

The market consolidation of the grocery sector as it currently stands is not beneficial to anyone, other than the retailer, and ICSA feels that in many instances consumers are paying too much and producers being paid too little. The proportion of profit being disproportionately swayed to the dominant retailers coupled with intense horizontal price competition in the market, offers limited opportunities to pass on cost variations to consumers. This is also reflected in the retailer’s ability to extract significant oligopoly margins. More intense retail competitiveness exists as a consequence of heightened retail concentration, resulting in augmented exertion of buying power to-wards the less concentrated upstream stages of food production. 

The intention of the draft Code is clearly not to prevent increased market concentration, but to improve the trading practices between suppliers and retailers. ICSA believes however, that that the Code requires more emphasis, by means of a statutory component, to deal with the uncompetitive balance of power that retailers hold over suppliers. 


The proposed Code is designed to fit an Ombudsman model, which we believe will not be effective enough on its own to tackle many of the real problems that producers and other parties within the food chain experience at the hands of the large retailers. ICSA believes there is a real opportunity here to effectively and proportionately deal with unfair trading practices that impact on all involved in food production and to tackle these issues now will be to the benefit of Irish producers and consumers.

Response to Questions

Q.1 Should the introduction of any Code be on a voluntary or statutory basis? Who

should draw-up such a Code? How do you see compliance costs varying

between a voluntary and a statutory Code?

The Code should be mandatory for all large business within the grocery supply chain, with an additional statutory requirement for the restriction of retail prices in respect to  food which would be categorized under a basic provisions definition. 

The Code should act, as with other Irish standards, as a guide with possible legal proceedings for non-compliance, depending on the severity of the situation. As per other consumer protection legislation, it should provide a statutory provision that allows for legal redress and a criminal aspect that contains specific offences. In the same way as the Sale and Supply of Goods Act 1980 is a statutory requirement and civil advice may be given to those adversely affected by non-compliance. ICSA  believes  this Code should have, at the very least, the same level of status as the above named Act, but also supported with a criminal aspect for non-compliance. 

There should also be a follow on action whereby repeat breaches of the requirements contained within the Code may be investigated by the competent authority and undertakings or assurances provided by the relevant company to cease malpractice. Failure to comply with such assurances could result in legal action being taken. Furthermore, a ‘price marking’ component should be included as a legal requirement that controls the pricing of foods stuffs contained in a list of ‘basic provisions’. 

The Code should be drawn up by an independent panel with expertise in specific areas, to include fair trading, consumer and commercial law with representation from relevant enforcement agencies. 

Compliance costs will be greater for the statutory provision, as routine inspections will be required to monitor conformity and an arbitration facility, including civil advice for those affected by non-compliance.  

Q.2 Depending on whether any Code is voluntary or statutory, how should it be

enforced? How should such enforcement be funded?

As no legislative basis exists for the introduction of a statutory code, this structural component would need to be installed. There are proposals to merge the Competition Authority with the Consumer Agency, and ICSA would envisage this group, evolving from the merger, to act as the competent authority and hold overall responsibility for monitoring the statutory requirements.

Delegated legislation should be introduced for the ‘basic food price marking provision’  and the responsibility for the day to day inspections being undertaken by the local authorities with full investigation and enforcement powers. Environmental Health Officers already inspect grocery retail premises, to add to their remit could prove a cost effective means of monitoring compliance without duplicating inspections. 

The merger of the Competition Authority with the Consumer Agency would hold the overall responsibility to keep under review the carrying on of commercial activities in Ireland and to ensure that adequate inspections were carried out. Furthermore, they would receive and collect evidence that becomes available to them that may adversely affect the interests of the consumer and other business within the grocery supply chain. In addition, providing advice and direction to the local authority enforcement body on the ‘basic food price provision,’ possibly by providing a delegated fair trading officer to each region would also be beneficial. 

We suggest a ‘scores on the doors’ type of display that allows consumers to see the level of compliance that the specific retailer has adhered to. Assurances would be sought from the retailer for any breach of the statutory Code and subsequent 

‘score’ would be affected. Non-compliance would result in the retailer having to display the lesser rating of their store in a bold and prominent place. 

This could be part funded by the large retailers and by the plastic bag levy. 

Q.3 Should a separate Ombudsman’s office be established, and, if so, how and by

whom will this be funded, both on establishment and on an ongoing basis?

ICSA would envisage the proposed merged group to act as the Ombudsman with an arbitrator function, whereby it can mediate in disputes in a speedy and effective way, thus eliminating the need for a separate Ombudsman. A selection of appropriately qualified stakeholders could be asked to sit on the panel. 

The UK model referred to in the discussion document is complimentary of their enforcement infrastructure, including the monitoring and surveillance at county level by the Trading Standards Service. In the absence of a similar structure in Ireland, we feel the stand alone Ombudsman approach would be less effective, particularly with regards to the length of time to investigate issues that might arise. The merged group would be both re-active and pro-active, and furnished with the history of a certain grocery business trading practices, could prove to be the most cost beneficial process for all concerned.
Q.4 What type of grocery chain elements should be covered by the Code? Should a

threshold be introduced to limit the application of the Code? If so, on what

criteria should it be based and at what level should it be set?

All grocery business trading over an agreed figure, including wholesalers and distribution companies, should be covered by the Code. A threshold turnover of €5 million should be set, this would include the annual turnover of all related business in the Republic of Ireland involved in the grocery sector. 

Q.5 Should any Code be limited in geographical extent and, if so, what should that

limitation be and how would the provisions of the Code be enforced against

grocery goods undertakings located outside the jurisdiction?

The Code should be aimed at all relevant grocery business that trade in the Republic of Ireland, including the provision of fair trading practices with suppliers outside of the State. The design of the Code should compliment other consumer protection legislative requirements, with evidence being transferable between member states. 

The competent authority would have responsibility to collate complaints made to them from suppliers or other consumer agencies from outside of the Irish jurisdiction. The information may then be used against the company if sufficient evidence is forthcoming relating to breaches of the Code of practice.  

Although investigation powers would be limited, details of non-compliance could be passed to the relevant consumer agency in each country. Ideally a ‘home authority’ principle should be designed, whereby the competent authority may pass unresolved information onto the country of the registered head office of the company in breach of the requirements. This information may then be collated and used as evidence against further breaches of consumer protection legislation relevant to that country.  

Q.6 Will the provisions of the attached initial draft outline Code help to achieve a

fair balance in the relationships between retailers and suppliers? Are there any

specific provisions, which inhibit achieving that balance? Are there other

provisions, which might help to achieve that balance?

Subsection 3- concerning the variation of terms of business agreements prohibits the retrospective changing of contract terms, however, permitted if the initial agreement includes a provision for such change. It is likely in this scenario every agreement will include such a provision. We would recommend that this term is made more specific so as to prevent a standard contractual term allowing change. 

Subsection 4 - concerning the changes to supply chain procedures requires definition of what constitutes ‘reasonable’ written notice. The compensation requirement needs to be a prescribed level, detailed as to the possible loss to the supplying company. 

Subsection 5 - relating to prompt payments should be less vague and specifically require that payment must be made in accordance with Directive No. 200/35/EC. Non-compliance will result in information being passed to the competent authority, even if no further action is taken. A penalty should be included for late payment. 

Subsection 6 - possible marketing costs and subsequent contributions should be included in the original contract under a clear heading that details the exact proportion/percentage that would be required.

Subsection 7- shrinkage payments should be prohibited.

Subsection 9 - should require reasonable risk to be detailed to the supplier prior to the point of contract.

Subsection 10 - where full compensation is not appropriate within the terms of business, the Code should require full specific details of this aspect to be disclosed to the supplier prior to contract.

Subsection 12 - possible promotion costs should be detailed in the initial terms of business.

Q.7 What will be the impact of any Code on the consumer and prices of goods for

consumers and how should any Code be framed to enhance consumer welfare

and the need to ensure that there is no impediment to the passing-on of lower

prices to consumers?

A ‘basic food price provision’ is required to regulate certain non-luxury items. This requires a restriction on the percentage mark-up that a retailer may charge on certain food items that would fall under the definition of ‘basic food’. 

In the state of New York, a Milk Price Gouging Law was introduced in 1991, because of public fury over excessive mark-up, details outlined below.  In France, there is also a regulation governing the level of mark-up relative to farm gate price that is permissible.  ICSA believes a similar system should be implemented within the new Code, but extended to include other basic foods, for example, meat, bread, vegetables (non-processed food items). 

STATE OF NEW YORK

DEPARTMENT OF AGRICULTURE AND MARKETS
Milk Price Gouging Law,

Section 396-rr of the State General Business Law (GBL)

The milk price gouging law applies to the retail sale of fluid milk in consumer packages.  The law was enacted in June 1991 at the same time as the legislation that permitted the Commissioner to implement an Interim Milk Pricing Order.  At that time farm prices had fallen considerably while retail prices, particularly in the Metropolitan New York area, decreased only a small amount.

In considering whether a retail price appears unconscionably excessive, the Department generally looks at a retail margin standard of $0.58 per gallon, $0.37 per half gallon, and $0.26 per quart.  The retail margin standard levels are revised periodically based upon inflation, but do not change monthly.  The retail margin standard is intended to approximate total in-store handling costs plus net profit (before taxes) on a per unit basis.  If a store’s retail price has a gross margin (retail price minus net invoice price) that does not exceed the retail margin standard, the price is considered justified.  If the gross margin is greater than the retail margin standard, then unit cost documentation may be necessary to justify the price, unless it is terminated.  Justification should factor in the net invoice price paid for the milk item and the actual cost per unit to handle and sell it.  If the justification is not accepted by the Commissioner, the case is required by statute to be referred to the Attorney General.

The law is not meant to require retailers to sell milk below cost.  Milk handling practices and costs do vary considerably and a higher gross margin than the retail margin reference standard might be justified based upon each retail store’s unique circumstance.

Q.8 Have you any specific comments to make on the contents of the draft outline

Code of Practice for Grocery Goods Undertakings, appended to this

document?

The issue of excessive or unconscionable margins at retail level is one that has been a matter of concern for various authorities, particularly in relation to farm products which can be described as basic food provisions and which are sold without any substantial transformation, added value or advanced processing. ICSA firmly believes that the Code, if designed and implemented effectively, has the potential to address many of these concerns and will be to the benefit of both consumers and producers alike. 

ICSA recommends that the scope of the Code should be extended to include a prescribed price margin for basic food provisions which would result in a more balanced distribution of monies between the farm-gate and retail price. For example, retailers should be restricted to selling milk at 2.5 times the price paid to the producer. 











