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The Role of the National Milk Agency.

The National Milk Agency (Agency) was established by the Milk (Regulation of Supply), Act 1994.  Its function is to regulate the supply of milk for liquid consumption throughout the State.  Its regulatory remit is to ensure that there are adequate, all the year round, supplies of raw milk for processing for liquid consumption (fresh drinking milk) in the State.  

The Agency maintains registers of producers, who supply raw milk for processing for liquid consumption, registers of processors who process and market the milk and registers of contracts between producers and processors, which in the opinion of the Agency, provide adequate compensation to producers taking into account in particular in relation to the winter months, the economic cost of production of raw milk of suitable quality for heat treatment for liquid consumption all the year round.

In the milk year 2007/08 there were 2,051 active registered producers, representing 10% of all milk producers in the State.  There were fourteen registered processors.

The fresh milk market is the largest consumer market for milk and milk products in the State amounting to 538 million litres with an estimated value of €466m.  The producers’ share of the average retail price of fresh milk was 34%.  The market share of indigenous milk supplies in the State’s fresh milk market was 79% in 2008.  
This response to the Consultation Paper focuses on the effects of market power at retail level on wholesale prices and the knock-on impact on milk prices to producers from this highly competitive market.  Regulation of grocery supply agreements needs to ensure that value is maintained in the business chain for the processors and producers of goods.

The Agency recognises the need for the general regulation of grocery supply agreements. The Agency submits that fresh perishable products such as milk, meat, fish and vegetables are in need of particular statutory protection. The use of market power
 by multiples to reduce prices to cost (or in some instances below cost) has a direct impact on the viability of Irish producers of Fresh Perishable Products (FPP). The products included in this category would be set out in a Statutory Instrument by the Minister and could be extended or reduced without the need for legislation.
The Agency’s responses to the questions raised in the Consultation Document are set out below.

Should the introduction of any Code be on a voluntary or statutory basis? Who should draw-up such a Code? How do you see compliance costs varying between a voluntary and a statutory Code?

The Code should be introduced on a statutory basis and should be drafted by the Office of the Attorney General in conjunction with the Department of Enterprise, Trade and Employment.

The costs of either a voluntary Code or a statutory Code relate to regulation and enforcement. Regulation, enforcement and compliance would be more effectively and efficiently achieved under a statutory Code rather than under a voluntary Code.

Depending on whether any Code is voluntary or statutory, how should it be enforced? How should such enforcement be funded?

The Code should be a statutory intervention funded by Government. Some provisions may be enforceable directly through the courts others would be a matter initially for a regulator.
Should a separate Ombudsman’s office be established, and, if so, how and by whom will this be funded, both on establishment and on an ongoing basis?

The establishment of a dedicated Ombudsman would be the preferable enforcement to form part of the remit of the Competition Authority, but the establishment of an Ombudsman’s office would ensure direct effective enforcement and the costs involved would not be great. 

What type of grocery chain elements should be covered by the Code? Should a threshold be introduced to limit the application of the Code? If so, on what criteria should it be based and at what level should it be set?

An annual sales threshold of over €50 million should be set as the threshold for regulated entities.  This threshold should capture both multiples and symbol groups.

Should any Code be limited in geographical extent and, if so, what should that limitation be and how would the provisions of the Code be enforced against grocery goods undertakings located outside the jurisdiction?

The chief focus of the Code should be the regulation of fair trade and how it impacts on indigenous products in the long-term interest of the consumer.

Will the provisions of the attached initial draft outline Code help to achieve a fair balance in the relationships between retailers and suppliers? Are there any specific provisions which inhibit achieving that balance? Are there other provisions, which might help to achieve that balance?

The Agency believes that the provisions which permit certain practices if placed in a written agreement (in Clauses 6-15 such as for example  Marketing Cost, Shrinkage Payments, Compensation for forecasting errors etc) are too lenient. At least for the new suggested category of ‘Fresh Perishable Products (FPPs) these practices should be banned without exception. 
The Agency’s view is that the over arching requirement in the legislation should be to  ‘trade fairly’. 

Concepts similar to those in the Sale of Goods and Supply of Services Act 1980 could be used to develop a concept of ‘fair and reasonable’ for insertion in the Code. 

The European Communities (Unfair Terms in Consumer Contracts) Regulations, 1995 is also a useful precedent for the concepts and the structure of the proposed Code.  

Existing legislative precedents in consumer legislation, such as those mentioned above, could be examined for developing the possible structure of legislation in regulating the supply and purchase of groceries. For example legislation could, in a similar way to the Sale of Goods Act 1893, imply terms into the contracts between suppliers and retailers.

The Agency submits that not only the suppliers of goods should be able to make a complaint, but that producer groups such as the IFA, the ICMSA, ICOS and the IFO should be recognised interested parties entitled to make a complaint, initiate actions and have locus standi in any proceedings.

This should remedy the situation where a supplier is compromised in its dealings concerning an FPP because of the complete portfolio of products which it supplies to a major retailer. Where retailer power bears down on an FPP to reduce its price so that a producer’s return becomes less than sustainable, the producer should be able to initiate a complaint and have locus standi with the regulator.

What will be the impact of any Code on the consumer and prices of goods for consumers and how should any Code be framed to enhance consumer welfare and the need to ensure that there is no impediment to the passing-on of lower prices to consumers?

The Agency is recommending regulation in the retail sector. Deregulation has failed to produce the predicted price reductions to the consumer. Over the period from January 2002 to December 2005 when the Groceries Order was in place, food prices increased by just 1.8% as against a general increase in inflation over that period of 12.8%.  During that period there was significant food deflation in Ireland.
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The Groceries Order was abolished in March 2006. As can be seen from the table below, over the period from January 2006 to September 2008 food inflation was 11% versus general inflation of 10%(HICP).  It is to be noted that during this later period pressure came on the retailers to pass on lower prices due to the fall in sterling against the euro and  there was a consequent decline in the cost of imported products since January 2008.
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Food prices have risen by 5 times the amount in 18 months than they had in the 5 years from January 2002 to 2006. It is also to be noted that the food sector had become a prominent driver of inflation.
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The above table looks at the current levels of inflation in the food sector and across the Irish Economy. While food prices have fallen in recent months and are now only 4% higher than in January 2006, the overall level of price inflation in the Irish Economy is now only 1.7%.  Food prices continue to outpace general increases in the cost of living (see Dec. 2006 base prices).
In a deregulated/free market, the retailer, despite the removal of the constraints on below cost selling and net invoice pricing, has chosen to increase prices at a higher rate than the general rate of inflation/cost of living in the Irish economy.  Market deregulation led to an increased retailer margin rather than more competitive consumer prices.

The Consumer and the quality and source of food.

The consumer has an interest in the quality and source of fresh, wholesome produced food. If the consumers’ interest in this regard is to be promoted, statutory protection should be afforded to FPPs and their producers as set out above. It may also be possible to have a consumer Code. It is important to be aware however that price is not the only issue for consumers. Consumer Welfare also includes quality and traceability and perhaps a desire to be able to make the choice to buy Irish goods by being made aware of which food is sourced within the State. 

Have you any specific comments to make on the contents of the draft outline Code of Practice for Grocery Goods Undertakings, appended to this document?

· The provisions as stated are weakened by the ability to include certain practices by their written inclusion in agreements.

· The provisions’ focus on ‘food and drink’ – is inadequate and a new Fresh Perishable Product category should be provided for and defined by Statutory Instrument

· In addition to the Code – which would be a schedule to the Act, the Act itself could contain provision similar to those in the Sale of Goods Act 1893 implying terms into retailer/grocery supply agreements which could only be excluded if were fair and reasonable in a similar fashion to Sale of Goods and Supply of Services legislation.

� The power is based on (a) retail market share and (b) bargaining power based on a supplier processor seeking shelf space for an entire range of products of which the fresh perishable producer is only one.
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