Consultation on General Scheme of Chemicals Regulation and Enforcement Bill 2007

We set out below our comments concerning the proposed Bill in respect of Chemicals Regulation.

It appears in many parts, the Bill reflects provisions set out in the Safety Health and Welfare at Work Act., 2005. It provides for administrative and enforcement measures to deal with a number of regulatory instruments most notably REACH. Also GHS, Seveso and export and import of dangerous chemicals.
Head 23 provides for penalties and a fine on summary conviction not exceeding €5,000. This is remarkably different to the provisions for similar offences in the recently enacted Safety Health and Welfare at Work Act. 2005, only two years in existence. In that Act, similar summary offences are limited to €3,000 as the maximum fine. Despite the mention of financial jurisdiction limits of the District Court, there appears no logical reason for increasing the level of fines, which makes for notable dissimilarity with the 2005 Act.  Moreover when the 2005 Act was introduced the level established effectively doubled the earlier penalties, from €1,500 to €3,000. It would occur to us it is not appropriate or necessary to change the threshold for such penalties. This needs also to be considered in the context that in any event more serious offences can incur a fine of up to €3m and or two years imprisonment. We suggest the penalties provided be consistent with those made in the 2005 Act.

Head 24 appears for the first time to make statutory provisions for on the spot fines that is a provision also provided in the Safety Health and Welfare at Work Act., 2005. We are aware the necessary regulations to give effect to such fines in the latter Act have yet to be made. However, it was generally expected such fines would be in a range of up to €1,000 as this is the limit in the 2005 Act. In the event, again, we would question the need and the appropriateness of a doubling of the financial value intended with recent primary legislation.

Head 28 seems impractical. It is based on a provision in the 2005 Act designed to deal with communication, primarily with employees in an undertaking where of notices, such as improvement and prohibition notices are displayed for the information of those working in an undertaking. The proposed provision, which mirrors the former as intended, would be practically impossible to comply with in many cases. We foresee this provision if made a legal requirement, in many cases impossible to comply with, thus undermining the law if enacted. It is unclear to us what is intended by the phrase “at the place affected by the notice” in terms of bringing the notice to the attention of any person affected by it including the public. 
Moreover, the proposed provision in 28 (2) would also potentially give rise to publication of information based on one persons opinion and  who serves a notice, which is open to and may be the subject of appeal. This could create a situation where the commercial interests of a concern are undermined of negatively affected on incorrect or incomplete assessment of a given situation. One which following subsequent examination and or appeal it is found the notice must be nullified.
Head 29, which deals with inter alia publication of names on whom prohibition notices are served, has similar issues arising to those mentioned in respect of Head 28 above. 
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