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ICT Ireland Position Paper

Consultation on General Scheme of Chemicals Regulation and Enforcement Bill 2007
16th November 2007

ICT Ireland, the association within IBEC which represents the technology sector in Ireland, sets out below its comments below concerning the proposed Bill in respect of Chemicals Regulation.

Head 2 
Interpretation

The term ‘confidential business information’ or ‘commercial confidentiality’ as referred to in Head 32 should be defined in Head 2 and should be as outlined in Article 117 of the REACH regulation

Head 7 
Use of codes of practice in criminal proceedings
In addition to the provisions laid out under this head, it is proposed that the in a reciprocal manner, adherence to a code of practice approved by the Authority is a valid defence for a defendant in proceedings. 

A code of practice issued or approved by the Authority subsequent to an alleged contravention of any requirement or prohibition imposed by or under a relevant statutory provision, retroactively applied, should not be admissible as evidence.

Head 8
Competent Authority

The Environmental Protection Agency’s role as a competent authority is too vague and should be clarified.

Head 12
Powers of Inspectors

12.1 (e) & (g) allow an inspector to remove records or copies of records. The protection of any confidential business information within these records should be provided for in this Head. It should be permissible that only commercially sensitive documentation that directly indicates compliance or contravention with the relevant statutory provision can be removed from the premises. Commercially sensitive documents that may reference the chemical in question but do not directly pertain to the investigation of compliance should not be permitted to be removed. In addition the head should provide for the generation of copies of any records removed by the inspector to be kept by the person/party who is subject to inspection.

12 .1 (h) requires that records be maintained for a reasonable period of time. It is requested that the period of time required be defined in the interest of legal certainty. Three years is proposed as a reasonable time period.
12.1  (r) requires that a chemical that ‘appears’ to be in contravention of the relevant statutory instrument be destroyed by a person at his/her expense. 

This section seems to contradict the preceding section 12.1 (q) which allows for the prevention of destruction of a chemical unless necessary.

It is proposed that action of this kind to destroy a chemical should only be necessary if there is an “imminent and substantial endangerment.” A suggested definition is where endangerment is "imminent" if it "threatens to occur immediately," even "though the harm may not be realized for years." A finding of imminency would not require a showing that actual harm will occur immediately as long as the risks of threatened harm is present.  By contrast, an imminent and substantial endangerment does not exist "if the risk of harm is remote in time, completely speculative in nature or de minimis in degree."

Where there is no threat of endangerment, but there is evidence of contravention of the relevant statutory instrument, provision should be made for alternate means of disposition the chemical, for example the return shipment of the chemical to a supplier who may be outside the community territories.

In order for any action to be taken to destroy, quarantine, return chemicals or otherwise disposition their fate, more than an appearance of contravention of the statutory instrument should be required; reasonable evidence that the chemical is in contravention of the relevant statutory instrument should be necessary.
12.4 The person who is subject of the inspection should be entitled to take a split sample of any chemical under investigation for separate analysis. There should be provision for the results of the analysis to be treated as commercially sensitive information, where appropriate, as defined in REACH article 117.

Head 14
Directions for Improvement plan

It is proposed that a right of appeal be included for any person who is directed to submit an improvement plan.
Head 16 
Prohibition Notice

It is suggested to use the language “imminent and substantial risk” in place of the words “involve a serious risk to human health or the environment”

Head 20
Evidence

Generally the language used in this head is not clear and could be revised. 

20 (1) allows for the assumption that a person found to be carrying out an activity is under the control of a person who has overall control for the activity in question, it is proposed that evidence of such control should be necessary instead of being assumed.

20 (2) The wording of this section is unclear.  There is a question as to whether this section is redundant  since in section 12 (1) (a) allows for an inspector to enter onto a premises?

Head 32
Prohibition on unauthorised disclosure of confidential information
The term commercial confidentiality needs to be clearly defined and to align with what is outlined to fall into this category as per Article 117 of the REACH regulation. Furthermore in addition to the competent authority, a public body or an inspector, consultants and advisors to the authority should also be subject to this provision.

End
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