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INTRODUCTION

1.

The Groceries Order is a relic from an era of protectionism, weak economic

performance and national insecurity, when protection from competition was
clung to like a safety blanket. This anti-competitive restriction is very costly
for consumers and the Irish economy. '

The successful prosecution of two supermarkets in January 2004 for
providing discounts on baby food is a perfect example of why the Groceries
Order neads to be abolished. If this logic was applied in other sectors (for
example clothes) it would make post-Christmas sales a criminal activity.

The Groceries Order makes it iliegat for retailers to pass on substantial
discounts to their customers and gives legitimacy to practices that would
otherwise be illegal under competition law.

This anti-consumer regulation adds to the problem of high food prices in

Ireland. Removing it would have saved Irish consumers up to €577 miliion

over the 12 months between June 2004 and June 2005 each year (€481 for
the average household]. '

This protectionism also undermines the competitiveness of the Irish food
industry and hinders employment. Providing & vibrant and competitive
marketplace at home is the best way to ensure that Irish companies are in a
position to compete internationally.

The Competition Authority, as part of its statutory functions under section
30 of the Competition Act, 2002, advises the Minister for Enterprise, Trade
and Employment to revoke the Order.

The Competition Authority supports calls for the removal of the Groceries
Order under three separate headings;

s The primary objective of the Groceries Order is to restrict competition;

® The effect of the Groceries Order is to restrict competition and increase
prices; and

o The Groceries Order does not meet or is unnecessary to achieve the
claimed benefits. :
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THE OBJECTIVE OF THE GROCERIES ORDER IS TO RESTRICT
COMPETITION

8.

10,

11.

It is clear that one of the fundamental objectives of the Groceries Order is
to restrict competition. A number of sources illustrate the point;

e  The 1987 Dail debates on the Groceries Order demonstrate that the
intention was to interfere in competition;

e The Restrictive Practices Commission, which originally recommended
the introduction of the Groceries Order, highlighted the direct benefits

for manufacturers and shop owners;

e The Groceries Order promotes commercial behaviour that is generally
illagal under Irish & EU competition law;

® The loudest voices in support of retaining the Groceries Order have a
direct vested interest in being protected from competition; and

® Those calling for a pro-consumer approach to the Groceries Order
include a long list of independent groups (national & international).

As part of his Dail speech relating to the introduction of the Groceries Order
the then Minister for Industry and Commerce discussed the intention to
restrict competition;

"Although I would not normally favour intervention in the market place, I
believe that the new provisions in this groceries order will go a long way
to redressing that balance... between manufacturers and multiples and ..
between multiples and independent grocers

- Albert Reynolds T.D., Minister for Industry and Commerce, October 1987

The recommendation to introduce the Groceries Order came from The
Restrictive Practices Commission, which was also clear in the intention of
limiting competition;

“Afthough we have examined the effects of a prohibition in considerable
detail, they are difficult to predict with certainty.. We cannot overiook,
however, the views of manufacturers and independent retailers that it
would make a significant difference to them”. 2

- Restrictive Practices Commission, 1987

The Groceries Order nof only restricts competition, it provides legal
protection to commercial behaviour that is generally iflegal under
competition law. The Groceries Order bans sales below pet invoice prices.
It therefore prohibits retailers from passing on to customers substantial off-
invoice discounts they receive from suppliers (up to 18% according to the
Consumer Strategy Group)3, This restriction not only prevents customers
from benefiting from lower prices, it also allows suppliers to controt the price
at which retaiters sell their products. In this way the Order induces and
legalises ‘fresale price maintenance™ - a practice which is illegal under
competition law. The best known retail price maintenance case in Europe is

1 pait Bireann Restrictive Practices (Confirmation Order) Bill, 1987: Second Stage. Volume 374 - 29
Cckober, 1987.

2 Restrictive Practices Commission, (1987) ‘Report -on the Review of the Restrictive Practices
(Groceries) Order, 1981°

 Consumer Strategy Group Report “Making Consumers Count” 2005.

* Appendix A for an illustration of how the Groceries Order legalises resale price maintenance.
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the Net Book Agreement, under which an agreement between publishers not
to sell books at less than the net pubiishad price was found to be infringing
EU competition law.®

12. The winners and losers from the Groceries Order are clear from the line-up
of supporters and critics. Supporters of the Groceries Order consist of those
who benefit from less competition between grocery retailers, distributors
and manufacturers; while those calling for its abolition are independent
organisations whose remit is to premote competiticn, protect consumers or
encourage economic growth.

13. Industry lobby groups such as IBEC®, RGDATA’, IADT®, and Food Ireland®
have continuously advocated the retention of the Order. The list of
independent bodies and pro-consumer groups. (national & international)
calling for the repeal of the Groceries Order include the Competition and
Mergers Review Group,'? the OECD, 1 the National Competitiveness
Council,*? the Consurners Association of Ireland'?, the Consumer Strategy
Group” and The Competition Authority.

5 Case C-360/92 Publishers’ Association V Commission [1995] ECR 1-23, [1995] 5 CMLR 33. Sgeals
The Competition Authority Decision No 336, 10 June 1994,

% Organisation representing large Irish {food) businesses.

? Retail, Grocery, Dairy and Allied Trades Association ~ represents small grocery retailers and large
grocery wholesalers.

® Organisation representing wholesajers,

® Organisation reprasenting Irish food suppliers and retailers,

1 hitp://www.entemp. |e/publlcatxons/commerce/2002/cmrg1 pdf

It HECD (2901) Economic Surveys: Irefand.

2 Forfag {2004) Natioral Competitiveness Councit - Annual Competitiveness Report.

¥ www.consumerassociation e :

* consumer Strategy Group Report “Making Consumers Count™ 2005,
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THE FEFECT OF THE GROCERIES ORDER IS TO RESTRICY
COMPETITION AND INCREASE PRICES

14, The Groceries Order has been successful in its objective of restricting
competition. The Groceries Order has limited competition by criminalising
retailers who offer low prices on a range of items including baby food.*” The
effect of this law has been significant; :

e Ireland is one of the most expensive places to buy food in the Euro-
zone.

s The cost of_food in Ireland has risen when prices in other retail
sectors have fallen (despite similar cost bases).

o Since the arrival of Aldi and tidl the price of food has stabilised but
only because of increased competition on items not covered by the
Groceries Order. Items covered by the Groceries Order continue to
increase in price while prices are falling where competition is aliowed.

« As demonstrated by the Consumer Strategy Group it is illegal for
shops to pass on significant (off-invoice} discounts to consumers.

« The Groceries Order is directly costing the average household up to
€481 a year (between June 2004 & June 2005). This corresponds to
a total amount of €577 million for all consumers.

Figure 1:  Food prices rise while clothing, footwear and househoid
' goods prices fall. (Retail price levels 2000-2004 from CSC data)®
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15 In 2004, Tesco and Dunnes were fined for reducing the price of baby food in contravention of the -
Groceries Order. ,
16 Tabie 2, Appendix D of this submission.
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15.

16.

17.

Ireland has become one of the most expensive countries in the Ruro-zone
for food shopping. Figure 1 (above) demonstrates that high prices for food
in Ireland are in stark contrast fo other retail sectors where prices have
fallen. Between 2000 and 2004 the rise of food prices compared to the
reduction in clothing and household goods prices was’”:

e Food and non-alcoholic drink + 9.6%
e Clothing and footwear - 15.9%
¢ Household durables - 3.9%

[{furnishings and white goods)

Therefore rising business costs common across all retail sectors - such as
rents, insurance, waste charges, electricity, and wages — do not explain why
Ireland is so expensive for food. Neither are farm gate prices to blame, as
they have remained stable over the same period,

Figure 1 also demonstrates that in recent years the price of food has
stabilised (although at a high level compared to other EU countries). This
stabhilisation coincides with increased competition following the arrivai of Aldi
and Lidl in Ireland.

Figure 2: Food covered by Groceries Order rises in price while food not

covered falls (Retail food prices June 2001-June 2005 - from CSO
data)'®
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Y gource: CS0, Consumer Price Index, see Appendix E.
8 Table 4, Appendix D of this submission.
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8.

19.

20.

Cioser examination reveals that inflation on items protected by the

. Groceries Order is significantly higher than inflation on food items not

covered by the Order. Figure 2 above shows that since June 2001, food
items covered by the Groceries Order have increased 7.4% in price whereas

" _food items not covered by the Order have decreased by 5.1% over the last

4 years.l9 This shows that recent competition on price has been limited to
items not covered by the Groceries Order.

Clearly where competition is allowed prices are falling but where competition
is prevented prices continue to rise. This has a direct impact on consumers
and on the economy. If the level of inflation on food items not covered by
the Groceries Order had prevailed over those items whose prices are kept
high by the Order, the average househoid®® would have saved €481 in the
12 months between June 2004 and June 2005, This corresponds to savings
of €577 million across the economy.

The Groceries Order also imposes significant regulatory costs on the
taxpayer and the consumer. For example;

s The Office of the Director of Consumer Affairs must divert resources
from legitimate consumer protection action to enforce the Groceries

QOrder;

e Valuable High Court time must be spent on determining if items such
as nappies are covered by the Groceries Order; and,

e Businesses must spend time and resources complying with the
Groceries Order rather than competing to win customers. .

¥ Source; CSO, 2005. See Appendices B and C for further details on the methodology usad in this

analysis.
® The average household in the State in the CSO Household Budget Survey 1999-2000.
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THE GROCERIES ORDER FAILS TO ACHIEVE ANY WIDER
PUBLIC INTEREST BENEFITS

21,

In addition to being extremely costly for consumers, the Groceries Order
neither accomplishes nor is necessary to achieve the benefits claimed by its
supporters.

e The Order inhibits rather than fosters employment in Ireland.

¢ The 1987 Order is no longer necessary to protect consumers from
anti-competitive behaviour, Consumers are adequately protected
from predatory pricing and other anti-competitive behaviour by the
Competition Act, 2002.

= Consumers are alsc protected by a substantial body of " legisiation
governing misleading or false advertising and transparency of prices.

s The Order does not protect the current retail landscape.

Employment

22,

23.

24,

25.

The Groceries Order was put in place almost 20 years ago as a protectionist
measure following the demise of the H Williams supermarket chain. A clear
intention of the faw was that by keeping prices high, specific iebs would be
protected. Such protection of specific jobs comeas at the expense of job
creation elsewhere in this sector. In more economically enlightened times
and with employment at historically high levels, the Irish economy has
clearly moved on from the circumstances of the mid-1980s.

Restricting competition in any sactor of the economy makes it less consumer
focused, less innovative and less efficient than it would otherwise be. The
longer term effect is to damage the sector’s international competitiveness
and ability to provide jobs. % :

It is ‘not a surprise to see the Enterprise Strategy Group highlight problems
in the performance of Ireland’s food sector:

“Two major sectors of the indigenous enterprise base — 'Food, drink
and tobacco’ and All other manufacturing” ~ which together’
account for 68% of sales by indigenous companies, recorded fittle
or no sales growth in real terms over the past decade. Given that
economic conditions were particularly favourable, this lack of sales
growth highiights a serious weakness. 22

- Enterprise Strategy Group, 2004

The Groceries Order inhibits rather than fosters empleyment in Ireland and
is not appropriate for the 21" century when Irish industry competes in a
globalised economy.  Without strong competition in the domestic grocery
sector we cannot hope to compete in the international marketplace for food
production.

A porter has pointed out that competition, not protection, in the domestic market is an essential
ingredient to successful expansion abroad. Porter M. (1990 The Competitive Advantage of Nations.
Z Enterprisa Strategy Group Report (2004) “Ahead of the Curve”, p.60.
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Protecting Consumers

26.

27,

28.

29.

30.

The

31.

Ironicatly the only thi'ng the Groceries Order protects consumers from is
lower prices. :

o Research from the Consumer Strategy Group indicates that discounts
as high as 18% can be received by retailers who are prohibited from.
passing these savings on {o consumers. -

+ Calcuiations based on data from the Central Statistics Office indicates
that the Groceries Order cost the average household up to €481
between June 2004 & June 2005 and.cost all consumers up to €577

mitlion.

Despite claims from its supporters the Groceries Order is no longer
necessary to protect -consumers from anti-competitive behaviour. Since
1991, competition legislation has been in place for all sectors of the Irish
economy. The Competition Act, 2002 has strengthened the powers of The
Competition Authority to tackie anti-competitive business practices.

The Competition Act, 2002 specifically prohibits anti-competitive pricing
strategies such as predatory pricing - a practice whereby an aggressive
retailer reduces prices to a level that is sufficiently fow to drive competitors

out of the market and subsequently raises prices permanently.23 Therefore

a central concern of those who support the 1987 Groceries Order has been
addressed- in subsequent legislation. Competition law also prohibits abuses
of buyer power such as ‘hello money”.

Any evidence to support claims of anti-competitive business practic es should
be brought to the attention of The Competition Authority. The Authority
would welcome complaints leading te enforcement action in this area. Ir
individuals or businesses feel they have been the victim of anti-competitive
practices, competition law also gives them the right to bring a case for
damages to the Irish courts. '

Irish consumers are also protected by a range of legislation and regulations
regarding advertising standards, quality of goods, transparency of pricas,
etc. It is appropriate that consumer protection should be focused on policies
that bring real benefits to consumers rather than policies that in fact benefit
certain industry groups at the expense of consumers.

Retail Landscape

It has been claimed that the Groceries Order protects small convenience
shops from larger reteil outlets and that this in turn faciiitates a retait
landscape in which all urban and rural areas in Ireiand have food shops.
Conversely industry lobby groups have claimed that abolishing the Groceries
Order would lead to a radical change in Ireland’s retail landscape. According
to some claims, removing the Groceries Order will result in “food deserts”
whereby jocal residents in rural and urban areas will be unable to access
basic groceries without a <ar.

"picture a small town in the west of Ireland in five years. What was
once a bustling town centre with. a number of local village shops now
has buildings with boarded-up windows. The younger people with

= Gection 5 of the Competition Act, 2002,
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families have moved out to be nearer the large town with the
superstore, and the older generation are left with no option but to get a
taxi to travel the 10 miles to the nearest supermarket to buy their foaf
of bread and pint of milk.”**

- Rosemary Garth, director of IBEC's Food and Drink Industry Ireland

32, These claims do not bear up to analysis and are not supported by the reality
of the market. Smaller convenience shops and larger multiple outlets are
not in the same relevant market. This is easily seen in the fact that
convenience outlets offer a different service and charge a premium for
convenience. The vast majority of consumers use convenience shops for
daily top-up and supermarkets for a weekly shop. Because they are in
different markets, small shops will only be put out of business if either;

(a) other convenience outlets in the same area consistently offer their
customers a better deal, or

{b) consumer preferences shift over time from smaller convenience
outiets to larger outlets. '

33. First, if small shops are replaced by other small shops, this has no effect on
the retail landscape. It is simply that consumers go to different convenience
stores. Clearly, if another convenience outlet can offer customers a better
deal, it should be allowed to do so. This is simply allowing consumer choice
to determine who supplies consumers needs. The growth of symbol group
shops in Ireland over the past iwo decades at the expense of traditional
independent local shops illustrates this.

34. Second, all the evidence is that consumer preferences are shifting towards
convenience retail, not away from it. Recent growth in.the market has been
stronger in the convenignce sector, and market projections are that this is
expected to continue.?® That this is the reality of the market place can be

"best seen in the fact that convenience stores (i.e. local independent shops
linked to symbol groups) are thriving in virtually every town & village in
Irefand. Convenience reflects the needs of a modern society and, to the
extent that we are increasingly money rich and time poor, the premium for
convenience will tend to rise rather than fall.

35. Third, comparisons between the retail landscape in Ireland and the UK made
by industry lobby groups are misleading. 26 population density, population
patterns and town and country planning are radically different in the two
countries. A befter comparison is Northern Ireland which has similar
population density, population patterns and retail landscape. A significant
difference is that Northern Ireland does not have a law similar to the
Groceries Order and consumers flock across the border to take advantage of
lower prices. The absence of a Groceries Order has not damaged the
Northern Ireiand retail landscape.

36. Fourth, a policy that reduces competition to raise prices in the entire
économy in order to -ensure that less commercially attractive areas are
supplied is clearly a folly. There is no guarantee that it would succeed, as
the iess commercially attractive areas would still remain less commercially
attractive in relative terms. Even if it did succeed, it would be hugely costly
in terms of higher national prices, which would disproportionately affect .

4 Rosemary Garth, director of IBEC's Food and Drink Industry Ireland, Irish Times 1st April 2005
% Consumer Strategy Group Report “Making Consumers Count” 2005.
% gSee, for example, www.rgdata.ie
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those on lower incomes.. Far-superior policy instruments such as integrated
planning, public transport provision and targeted intervention in specific
areas would be mo re effective and less costly.

37. In sum, the claims that the removal of the Groceries Order would drive
small shops to the wall and create urban and rural food deserts do not
accord with the market reality. Claims from those protected from
competition that “bustling town centres” will have “boarded-up windows”
simply scare mongering by a self-interested group.
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CONCLUSION

38. The Groceries Order was put in place almost 20 years ago as a protectionist
measure following the demise of the H Williams supermarket chain. The
basic intention of the law was clear; by keeping prices high, specific jobs
would be protected. The Irish-economy has clearly moved on from the
circumstances of the mid-1980s. '

-e The Groceries Order has kept food prices artificially high in lreland,
and is against the consumer’s interest.

s The Groceries Order harms competition - and the competitive
process - in the retail grocery trade and the supply trade.

e At a deeper level, the Groceries Order also adversely affects
national competitiveness and, ultimately, the best interests of the
Irish economy. '

39. The Minister now has the opportunity to re'move one of the most anti-
competitive and protectionist devices from the Irish statute bock, and The
Competition Authority urges that that opportunity not be missed.
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