CHAPTER 4

BELOW COST SELLING

BACKGROUND

4.1 In requesting this reveiw of the Order, the Minister stated that
he had regard “to representations made to him by organisations
representing various sectors of the grocery trade and the recent Private
Members’ Bill on the subject of below cost selling introduced by
Deputy Ivan Yates”. Although the review is of the complete order,
it was the issue of selling below cost which, more than any other, was
instrumental in the review taking place.

4.2 The Commission decided in 1972, after consideration of all the
issues involved, not to recommend a ban on below cost selling as such
but to recommend the prohibition of “the advertising of products at
a price less than the net purchase price by a retailer in any medium
outside his own premises”. The second Order of 1978 introduced the
concept of “net invoice price” as the definition of cost, replacing the
“net purchase price”.

43 The Commission, in July 1979, was requested specifically by the
Minister “to hold an enquiry into the retail sale of grocery goods
below cost”. The Commission, after a public enquiry, reported, in
November 1980, that it had decided not to recommend a prohibition
of below cost selling but to recommend that the prohibition on
advertising below cost should be continued.

4.4 In concluding that the sale of grocery goods below cost should
not be prohibited, the Commission was influenced by a number of
developments which had taken place about the time of the enquiry.
In 1979, IADT and RGDATA had sought and obtained an injunction
in the High Court preventing a multiple from advertising below cost.
This case established that net invoice price was the price on the
invoice accorapanying the goods and that other rebates or long tetm
allowances should not be taken into account in establishing net invoice
price. There were successful prosecutions of three supermarket mul-
tiples for below cost advertising in July 1980. It seemed to the
Commission in 1980, that, with an active prosecution policy, the High
Court judgment which established beyond doubt the meaning to be
attached to the definition of “net invoice price” in the Order, the
fact that representatives of independent grocers and retailers were
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