selling below cost. If below cost selling were prohibited then such an

allowance would no longer be necessary. it would seem, on balance, -

therefore, that suppliers, after the initial pressures. which might arise
if some of their real prices became apparent, could gain from'a
prohibition on below cost selling.

Multiples

4,38 Multiples would have to increase the price of products which
are at present sold below net invoice price. They could aiso reduce
the price of a wide range of products and sell and advertise these
products at cost and, if they did this, it would seem that such a

prohibition might have very little effect on them. It is possible that

they might gain an even larger share of the market. However, they
could decide not to reduce the other prices while increasing the below
cost products to cost, thus increasing their gross margins. This would
narrow the price differential with the independent retailers and,
presumably, in time, would reduce the share of the market which
multiples might obtain. Another possible response of multipies might
be an effort to achieve the lowest possible net invoice prices, in order
to lower the minimum price at which they would be permitted to seli
their products. This could be achieved by securing that discounts which
are not currenily included on the invoice — long-term allowances, for
example — were included on the invoice, or by securing even better
terms than at present from suppliers. This would again widen the
differential between the minimum price at which multiples and inde-
pendents could seil, and thus \imit the advantage to independents of
prohibiting below cost selling. Muitiples mght also seek, as 2 means
of continuing to offer low priced products, t0 increase the range and
volume of own brand products and to import more products if these
could be purchased more cheaply than home-produced products. In
these circumstances, also, the benefits to independents and to sup-
pliers of a prohibition on below cost selling would be lessened. Below
cost selling is essentiaily a promotional device. We are satisfied that
the multiples would devise new methods of promotion. Some of these
might have a considerable impact on the trade. On balance, it would
seem likely that a wider range of products would be sold at cost or
just above cost as a substitute for below cost selling so that there

would be no net additional cost bearable by the consumer. It seems.

that the active competition, which appears to be in the trade, would
bring this about. The ability of the multiples (0 increase their share
of the market in the future at the same rate as in the past might be
impaired by a prohibition on below cost selling. One of the reasons
for their rapid expansion would have been denied to them.

Imports

439 Representatives of suppliers argued that a prohibition on below
cost selling would not lead to a surge in imports. While the multiples
do try to buy Irish manufactured products, it appears that they do
not do so at a cost to themselves. Where there 1s an advantage in
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importing, we believe they will import as they have done in the past. !
It was argued also that it would be easier to obtain invoices which do
not represent the true cost of the products where they are imported &
directly by the multiple or wholesaler and that the invoices could then
be presenied as evidence of cost to the Examiner. Where products
were offered at-a price which competitors believed to be below cost,
the Examiner would investigate. If there were reasonable suspicions
that the invoices presented were not the true cost, then the transaction 4
would have to be looked at in its fotality and a check would have to =
be made to see whether supplementary invoices had been received &
or supplementary payments made. It would seem, therefore, that =
there would be little to be gained by producing fraudulent invoices, |
It was also argued that it would be more difficult to prosecute a
company for selling below cost where the goods were imported. This 2
is dealt with elsewhere. If competitive pressures intensified and if, for |
promotional reasons, it was considered profitable to seli some prod-
ucts at a low cost then there might be increased purchases from
abroad. It would seem that this might happen at times but if one &
assumes that the major buyers are at present purchasing wherever
they can obtain the lowest prices, it seems unlikely to have a major
impact. We would expect, therefore, on balance, that a prohibition
on below cost selling would have onty a minor effect on the level of
imported {ood products.

Excluded Products

4.40 A major factor which dissuaded the Commission from recom-
mending a prohibition on below cost sefling in the past was the fact
that certain items, in certain circumstances, might have to be excluded
from the ban, particularly perishable and seasonal items. Any such
exclusions could lead to abuse and make any prohibition uaworkable
or unenforceable. If a prohibition were to be fully inchusive of all
items except those highly perishable items excluded from the order
as a whole, then it was thought it would turn out also to be unworkable
and even brought into disrepute. Such products might be those which
approach or go beyond the “best before” dates or seasonal items like
Easter Eggs, Christmas Cakes, Toys, Barm Bracks, after the season
or in the day or two before it ends. On the other hand, it was argued
that, if every eventuality was to be given legal effect, the law might
become unworkable. It was also argued that multiple retailers at
present, in many cases, return the “best before” dated products to
the supplier when they exceed the date and do not sell them. It
would seem also that, with good management of stocks, many of the
problems with these and seasonal iterns might be avoided. If these
products were to be exciuded from a prohibition, it would probably
mean that below cost selling would be directed 1o them. The other
area of concern is fresh meat and vegetables and it would seem that
there are good administrative reasons for not including such products
in an Order. The danger is that they might become a focus of
below cost selling activity. Although these products have always been

48




5
!
t
I
1
Y
H

i

excluded, multiples have in general sold them at a higher price than

obtained in specialist shops. Because they are highly perishable also,

it would seem to be better, if a prohibition were effected, to exclude
these products, but to keep their exclusion under review. On balance,

5,

then, while retailers might have some difficulties with seasonal goods

3 and “best before” dates and the excluded products could become a

‘focus of below cost selling activity, it seems unlikely that such dif-
ficulties would be of major significance. :

Net Invoice Price

4.41 We have already Seen that the High Court in 1979, for the
purposes of ‘the prohibition on advertising below cost, established
beyond doubt the meaning to be attached to met invoice price.
However, the practice has developed, as we shall see later in this
report, of giving substantial discounts, rebates, atlowances, long term
aHlowances, fidelity bonuses and so on, in addition to the price list
discounts. In seneral, while the invoice conforms to the price list it
does not show dll of the additional rebates. If this practice were (0
continue, a prohibition on selling below net invoice price would, as
the 1980 Report feared would happen, be allowing the manufacturer
to fix a price below which his products could not be sold buf which was
not the true cost. This would be a form of resale price maintenance. It
seems likely that competition will drive the invoice price down to the
real price and if it does not do so, it would foliow that the market is
not as competitive as it appears. Acceptance of the definition of cost
in the 1981 Order, because the high Court accepted it, and because
it would be likely to be the easiest way for the Examiner to compare
cost with the seiling price, would seem the best approach if below
cost selling were to be prohibited. This acceptance would not mean
that there would be any valid reason, in our view, why all or almost
all rebates, discounts, or aliowances could not be shown on the invoice
and this would seem to be one effect of a prohibition on below cost
selling. In our view this would be beneficial.

Own Brand
4.42 Tf the multiples turped increasingly to own brands or generics

the effect on suppliers might be very adverse. one of the major -

changes which has occurred in the Irish grocery trade in the past five
years has been the growth of such products. It would seem that there
are many reasons for this and thata similar trend has been experienced
in other countries. [t may be that competition between the multipies
required the sale of low priced products and, in order to achieve this,
there was a need for a greater volume of such products to be made
available. There was a further factor in the increase of sales of own
brands which is relevant to any consideration of what might happen

- if a prohibition on below cost selling is introduced. While suppliers,

because of pressure from their other customers, seemed to try 1o s$top
the multiples selling national brands at below cost, either by ceasing
to supply or by giving allowances contingent on the products not being
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sold below cost, no similar attempt was made by suppliers to stop the
saie of own brand products at less than cost. Under. the Order, there
is no doubt that own brands are subject to all the provistons of the
order, except the provision to_publish a price list, but the prevention
of sales below cost required the supplier to take action 10 withhold
supplies of own brands, which he did not do. Own brand products;
which generaily sell at iess than national brands, were further reduced
in price because below cost selling was mainly concentrated upon ¢
such products. It seems Jogical to suggest that the low price of own =«
brand products and the wider than normal differential between Own
brand and national brand, inflated the sales of own brands. If a2
prohibition on below.cost selling were introduced, it would seem that &,
the price differential between own brand and national brand might=
be reduced, and own brand sales would decrease, or at least have
their growth slowed. On the other hand, if the multiples, in order t
emphasise thelr cheap prices, went even more aggressively for ow
brands and sold them at cost, then own brand product sales migh

continue to increase. It is mot possible, therefore, to forecast th .
future trend of own brand sales. It would depend on which of th
above factors was of greater importance. ‘

Inability to Match a Competitor ;
4.43 A universal prohibition on below cost selling would mean that.
one outlet could not reduce its selling price below cost to me
competition from another outlet which had purchased the product at
( a lower price. Independents, up to now, have not apparently;
| atterapted to compete with multiples, who generally buy at a lower’
¢ price, in this manner, but they would be prohibited from doing so it
! future, even on a selective basis. indeed, if one multiple purchased
at a lower price than another multiple, either generally or because il
was at that time benefiting from a special promotion, then the second
multiple could not reduce its price below cost to match or beat the
price of the first muliiple selling at cost or even slightly above cost:
However, if allowance were made for matching a competitor’s price
the prohibition would be of little value because all multiples would
in effect be able to drop their prices to the lowest price which any ©
them was able to receive at that time. The task of enforcement would
also be very much more complicated. Similarly, Jarge buyers may
have an advantage with own brands where it will be difficult fo
independents or other multiples to compete. The prohibition must
however, apply fairly to everyone. The restriction on matching
competitor’s price, if it means seliing an individual product below
“cost, while an obvious interference with freedom to trade, would no
j appear to be of major importance. Competition between multiple
! and independents is, in reality, on the basis of the overall cost of
¢ shopping basket and not the price of individual products. It seem
that, if a prohibition were to be introduced, it could not be on th
basis of allowing any retailer to match a competitor’s price if that,
retailer had to sell below cost to do so. It seems, however, on balance..
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that this should not have a significant effect on any section of a trade
as large as, and with as many products as, the grocery trade.

Market Shares

4.44 We have already seen that the share of trade of the multiples,
particularly that of the two largest multiples, is significant and could
be of concern. As the sales of the multiples have grown, sales of
independent grocers have declined. If a prohibition on below cost
selling is as important to the independent trade as they believe it is,
then the independents must believe it would, if introduced, have an
impact on market shares. Because, as we have already discussed,
it is unlikely that overall multiple prices will increase relative to
independents, it does not necessarily follow that the independents’
market share will grow. Nevertheless, the most importaut argument
of the independents was that a prohibition would bring about a greater
sense of fairness and that the consumer’s perception that independents
are very much more expensive than multiples would be altered. If
this were a major factor, then it might have an impact on market
shares but it seems likely that, in itself, such an impact would be
small. There are also other pressures on market shares, such as the
expansion plans of the multiples, which would seem to indicate that
the shares held by multiples might increase. Overall, the impact may
be to slow down the rate of multiple market share increase but, by
itself, not to have a major impact.

Enforcement )

4.45 Tt would be essential that any prohibition on below cost selling
should be effectively enforced. This would require that the Examiner,
who in the past, both examined complaints and proceeded on his
own initiative in connection with possible breaches of the ban on
advertising below cost, should enforce a prohibition on selling below
cost vigorously. More importantly, it would seem essential that the
Examiner be empowered to undertake prosecution of offences rather
than the Minister. There would be a need for more speedy action,
including the seeking of injunctions to stop suspected infringements,
and also for higher penalties, including imprisonment as allowed
under the Act, especially for second and subsequent offences. Unless
a prohibition on below cost selling were going to be effectively policed
and enforced, there would be no point in its introduction. The matter
of proving invoices must be attended to, by providing, preferably in
the Order, that invoices or other documents produced by an auth-
orised officer should be accepted by the Court without requiring that
they be proved by the puschaser or, more particularly, the supplier.
Under the Restrictive practices (Amendment) Bill, 1986, there are
proposals to transfer prosecution powers from the Minister to the
Examiner as well as other changes. The Examiner would then be in
a better position to enforce a prohibition on below cost selling.

Allowances for not Selling Below Cost
4.46 We have already reported that some suppliers give rebates ot
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