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Chapter 1: Introduction

1.1 Origin of the review
1.1.1
The Department of Enterprise, Trade and Employment carried out an internal review of the Redundancy Payments Scheme earlier this year.  With an almost 50% increase in the number of redundancy claims during 2001 compared to 2000, the Department reviewed the operation of the Redundancy legislation and scheme from both an administrative efficiency perspective as well as from a customer service aspect.  The purpose of this internal review was to examine the rationale and continued relevance of the scheme, whether the delivery of the scheme could be made more customer-friendly and make greater use of information technology, and to suggest ways in which the operation of the scheme could be streamlined.  

1.1.2   This internal review was completed in April 2002.  It developed a vision of an improved statutory redundancy scheme, which would involve:

· Appropriate yet affordable payments to redundant workers to meet the original principles

· A scheme which is as simple to understand as possible

· Administrative arrangements, which maximise the use of e-government to deliver the scheme quickly and efficiently.

1.1.2
As this internal review was nearing completion ICTU (in the face of the increasing rise in redundancies and diminishing ‘statutory plus’ payments from employers) initiated a campaign to have the benefits under the scheme substantially increased.  

1.1.3
In April, 2002 the Government established a Review Group, in the context of Social Partnership, to examine the operation of the Redundancy Payments Scheme so as to ensure the scheme best meets the requirements of employers and employees. 

1.2
Terms of Reference of the Redundancy Review Group
1.2.1
Government agreed the Terms of Reference to be:

1. To review the operation of the scheme (funded from the Social Insurance Fund) and operating on the basis of the Redundancy Payments Acts 1967 to 2001.

2. To identify the legislative, administrative and system requirements for a more effective, efficient, simpler and customer-service driven scheme, adapted to an e-Government environment.  

3. To examine the benefits payable under the scheme and to develop options for Government and Social Partner consideration.

4. To report to An Tánaiste within 4 months with recommendations and costings of the various proposals.  

1.3
Membership of the Review Group
The Review Group consisted of representatives of the Social Partners (IBEC, CIF, ICTU), The Departments of an Taoiseach, Finance, Social and Family Affairs, Enterprise, Trade & Employment.  The Chair and Secretariat was provided by the Department of Enterprise, Trade & Employment.  

Chapter 2: Background to the Redundancy Scheme

2.1    Original Motivation
2.1.1
A White Paper on Manpower Policy was prepared and approved by Government in 1966.   The paper concerned retraining, resettlement and redundancy.   There was almost full employment at the time but changes were taking place in employment – technological changes, shifting workplace location and redundancy.

2.1.2
Redundancy payments were considered as a response to help people who lose their jobs as part of workplace adjustment and as an aid to industrial change.   It was considered a good practical and persuasive policy at the time.   

2.2      Development of the Scheme
The original scheme

2.2.1
The Redundancy Payments Scheme was introduced by Act of the Oireachtas in 1967, with the following stated objectives:

1. To alleviate the hardship caused to workers and their families by redundancy and possible subsequent unemployment.

2. To compensate the redundant worker for certain rights built up in his job.

3. To reduce resistance to economic and technological change.

2.2.2
The main provisions of the scheme were:

(i) Insured workers with more than four years' continuous service with their present employer were to be eligible for a lump sum payment on being made redundant.

(ii) The lump sum was to be payable by the employer, of which 50% to 65% (depending on the length of notice given to the employee) would be rebated to him from the central Fund.

(iii) The amount of the lump sum was equal to half a week's pay for each year of service between the ages of 16 and 41, plus one week's pay for each year over 41, subject to a maximum of 20 weeks pay in all.

(iv) A number of weekly payments were to be made to the worker in the period after redundancy, subject to his remaining unemployed.  The maximum number of payments was one per year of service between 16 and 41 plus three for every two years over 41.  The amount of the payment was half of the normal pre-redundancy wage.

(v) The Redundancy Fund was to be financed by a flat-rate weekly contribution for every insured worker, paid partly by the employer and partly by the employee.

(vi) A Redundancy Appeals Tribunal was established to deal with disputes arising under the Scheme.  In the first three years of operation of the Scheme, 1968 – 1970, the number of notified redundancies remained low and remarkably steady, averaging 3,800 per year.  It was largely because of this that contributions to the Fund exceeded expenditure by a comfortable margin in each year.

Changes in 1971

2.2.3
By 1971, the need for a number of changes in the scheme had become evident.  Indeed, in introducing the 1967 Bill, the Minister had stressed that it was of an experimental nature and that review and re-adjustment of its provisions might be necessary in the light of experience.  The principal features of the Act introduced in 1971 were:

1. A general 'fine-tuning' and redrafting of the original provisions.

2. A more comprehensive definition of redundancy.  (This was necessary as a consequence of a High Court ruling in 1969, which held that dismissal of an employee in the case where his or her work would be carried on by another of superior qualifications did not constitute redundancy within the meaning of the 1967 Act).

3. A number of improvements in the scope and scale of benefits available were made prompted by the growing surplus in the Fund at the time.

They included:

(i) The removal of the ceiling on lump sums of 20 weeks' pay.

(ii) The addition of one extra week's pay to all lump sums.

(iii) The reduction of the minimum qualifying period of service from 4 years to 2 years.

(iv) An increase in the number of weekly payments in respect of years of service over 41 from 1.5 to 2.

(v) An all-round increase of 5% in the rates of employer's rebate; this was intended to ensure that the extra costs of the improved lump sum provisions were borne in full by the Fund.

Developments 1971-1979

2.2.4
In 1971, the number of notified redundancies increased sharply with a further increase in 1972.  This was due both to the effect of a recession in 1971 and the liberalisation of qualifying conditions in the 1971 Act.  After a small drop in 1973, the number started to rise again, due to the severe recession in the mid-1970s with consequent job losses.   In 1975, there were 19,004 notified redundancies, as compared to 3,863 in 1968; i.e.  nearly five times as many workers were now benefiting under the Scheme as at the outset.

2.2.5
In 1974, a pay-related supplement to unemployment benefit (UB) was introduced.   Its effect was to provide for a much higher standard of income maintenance for newly unemployed workers than had been previously available.  A ceiling was applied limiting the total amount of benefits payable (flat rate UB, pay-related supplement, disability benefit, redundancy weekly payment etc.) to 85% of the worker's pre-redundancy net wage.   If benefits had to be reduced in order to meet this limit, the redundancy weekly payments were the first to go; in fact, it frequently happened that they were withheld altogether.  Thus the relevance of weekly redundancy payments had almost disappeared, and a number of reviews recommended their abolition, which included the McGillicuddy and Ní Mhurchadha (1), Whelan and Walsh (2) by the Department of Finance.

2.2.6
A further recommendation made in the Department of Finance Whelan and Walsh review was the replacement of the flat-rate contribution by a contribution, which was income-related.  In its existing form, they argued, the Scheme was regressive in that all participants contributed equally but higher-paid workers stood to receive greater benefits.

Other Employment Legislation

2.2.7
A significant body of employment legislation was enacted during the 1970s, most of which had some bearing on redundancy policy.  The relevant Acts are outlined as follows:

(a)
Minimum Notice Act 1973

The Minimum Notice and Terms of Employment Act, 1973, provided for a minimum period of notice of dismissal to be given by an employer to an employee, the length of the period being related to the employee’s length of service.   These provisions rendered obsolete the incentive rebate features of the Redundancy Payments Scheme (see para 2.2.2(ii).  Incentive rebates now had the effect of offering employers a reward for complying with the law.  Mc Gillicuddy and Nì Mhurchadha (1) accordingly recommended their abolition.

In collective redundancy situations it is often impossible for the employer to give lengthy periods of notice; also, in the case of an individual dismissal, particularly where there is any ill feeling involved, it may not be desirable to retain the service of the individual concerned for the full notice period.   For these and other reasons, the practice of making extra wage payments in lieu of notice has become commonplace.   It could be contended that employers and employees now see the Minimum Notice Act as simply providing for a supplement to the redundancy lump sum.

(b)
Unfair Dismissal Act, 1977

The Unfair Dismissal Act, 1977, provided comprehensive protection for employees against unjustified dismissal.  The Redundancy Appeals Tribunal was renamed the Employment Appeals Tribunal and was henceforth to include in its brief appeals under this Act and the Minimum Notice Act.  The proportion of appeals under the Redundancy Acts heard by the Tribunal declined steadily, dropping to less than 25% by 1982 and 10% today.

It is possible that one effect of this Act has been that an employer, who wishes to dismiss an employee for reasons other than redundancy, may now be more likely to do so under the guise of redundancy, in order to avoid proceedings under this Act.  It would be impossible to prove this hypothesis, however, without detailed information on the background to individual redundancy cases, which is not available.

(c)
Protection of Employment Act, 1977

The Protection of Employment Act, 1977, prompted by an EEC directive, specified certain procedures to be followed by an employer when implementing a collective redundancy:

1. The employer was to notify and consult with the employees' representatives at least 30 days before the first dismissal.

2. He was also to give written notice and details of the proposed redundancies to the Minister at least 30 days before the first dismissal.

The Act was designed to ensure that the number and ill effects of such redundancies would be minimised through prior consultation, and allow the statutory agencies adequate time to arrange for retraining, re-employment etc. of the displaced employees.  It was thus a potentially significant new component of redundancy policy.

(d)
The Redundancy Payments Act, 1979

As indicated above, developments during the 1970s brought about the need for further changes to the Scheme, and the required legislation was finally introduced in early 1979.  Its main provisions were:-

(i) The weekly redundancy payments were dropped.

(ii) The employee's contribution to the Fund, which was seen as being linked to the weekly payments, was also abolished.

(iii) The employer's contribution was made pay-related, and was to be collected as part of PRSI deductions.  The rate of contribution, variable by Ministerial Order, was set initially at 0.5% of reckonable earnings.

(iv) A single rate of employer's rebate of 60% was introduced.

(v) The calculation of the redundancy lump sum remained the same and the ceiling on earnings to be taken into account was doubled from £48.08 p.w.  to £96.15 p.w.  (i.e.  £2,500 p.a.  to £5,000p.a.).

(vi) Eligibility for redundancy payment was to be automatically forfeited on reaching old age pension age.

These changes, most of which took effect from 6th April 1979, brought the Scheme much closer in form to the equivalent British scheme.

Developments after 1979

2.2.8
No major changes have been made to the redundancy legislative framework since 1979, apart from the raising of the ceiling on wages.   Since the 1979 Act, the ceiling on wages for calculating redundancy has been raised 6 times by Statutory Instrument and now stands at €507.90 per week.   Also since 1979, the number of notified redundancies has fluctuated depending on the economic situation.  In 2001 the number of notified redundancies was almost 20,000, and increase of almost 50% on 2000. 

The Protection of Employees (Employers' Insolvency) Act, 1984

2.2.9
Under this Act, the Redundancy Fund was re-named the Redundancy and Employers' Insolvency Fund.  The 'Fund' was extended to take account of payments made under this new Act.   The Fund was subsequently taken over by the Department of Social Welfare under section 39 of the Social Welfare Act, 1991 and merged with the Social Insurance Fund.   All redundancy and insolvency payments are now made from the Social Insurance Fund, which is managed by the Department of Social and Family Affairs.

The Worker Protection (Regular Part-Time Employees) Act, 1991

2.2.10
This Act brought in employees under the scheme who worked at least 8 hours per week for the same employer and who met the other criteria laid down in the Redundancy Acts to qualify an employee for payment.

The Protection of Employees (Part Time Work) Act, 2001

2.2.11  This Act abolished the requirement that employees must work at least 8 hours per week in order to qualify for statutory redundancy.

2.3
Funding the Scheme
2.3.1
The net cost of redundancy and insolvency is estimated at €33.4m in 2001 and c.  €51m in 2002; redundancy accounts for approximately 80% of these amounts.

2.3.2
Originally, the scheme was funded from a Redundancy Fund, which received its income from a levy on employers and employees.   As indicated above the Fund was subsequently merged with the Social Insurance Fund.     When the Fund was merged it was generating a surplus each year and at that time it was financed by a levy on employers of 0.4%

2.3.3
The Department of Social and Family Affairs (DSFA) has recently estimated that a 0.4% levy on employers would be expected to generate approximately €168m in 2002.   This may be compared with an estimated net cost for Redundancy and Insolvency of c. €51m in 2002.

2.3.4
The costs of administering the redundancy and insolvency schemes are met from the Vote of the Department of Enterprise, Trade and Employment.  (For historical reasons the Social Insurance Fund has always made a small contribution to the running costs of the Employment Appeals Tribunal of c. €180,000 per annum.)  DSFA and the Department of Finance were approached a few years ago with a view to having the Social Insurance Fund reimburse the Department of Enterprise, Trade and Employment for the administration costs of the redundancy and insolvency schemes, but without a conclusion being reached.

2.4
Social Insurance Fund: Objectives and Outlook

2.4.1
The overall objective of the Social Insurance Fund is to finance an income support system to cover insured persons in respect of a variety of contingencies for which they would otherwise find it difficult or impossible to provide, on an individual basis.  The Fund is important as a long-term social contract between employers, employees, the self-employed and the Government for the purposes of income redistribution and inter-generational solidarity.  The sizeable contribution from the Exchequer to the Fund between its inception and 1996 – to the tune of nearly €5bn between 1980 and 1996 – is proof of the Government’s commitment to the above objectives.

2.4.2
Income and expenditure figures for 1992 to 2002 are shown in the following table:

Table 2.1 Income and expenditure for the SIF 1992-2002

	Year
	Total Income €m
	Total Expenditure €m 
	Deficit/Surplus €m

	1992
	1,906
	2,103
	197 (Deficit)

	1993
	2,043
	2,177
	134 (Deficit)

	1994
	2,139


	2,191


	 52 (Deficit)



	1995
	2,215
	2,488
	273 (Deficit)

	1996
	2,272


	2,399


	127 (Deficit)



	1997
	2,470
	2,461
	  9 (Surplus)

	1998


	2,717


	2,648


	 69 (Surplus)



	1999


	3,159
	2,818
	341 (Surplus)

	2000


	3,727
	3,291
	436 (Surplus)

	2001(a)
	4,306
	3,676
	630 (Surplus)

	2002(b)
	4,689
	4,266
	423 (Surplus)


(a) Latest provisional outturn

(b) 2002 Published estimates

Notes: 

(1) The deficits in 1995 and 1996 were mainly attributable to the backdated payment of 'Equal Treatment' costs.  The equal treatment issue originated from the period December 1984 to November 1986.

(2) Under Section 7 of the Social Welfare Act (No.2) Act, a sum of €635m was paid from the Fund to the Exchequer in March 2002.  Taking account of the payment to the Exchequer, the cumulative reserves of the Fund are projected (as of now) to be close to Eur 1.3 billion at end-2002.

2.4.3
The Department of Finance fears, however, that the proposals for improvements in the redundancy payments regime mooted at present are being substantially driven by the existence of a significant financial surplus in the Fund.  However, even if no new benefits on the lines now proposed were introduced, that healthy position is not expected to continue indefinitely – demographic trends and inevitable pressures to increase the existing level of benefits in order to at least maintain living standards of recipients can be expected to eliminate the surplus in the medium-term.  The option of increasing contributions to the Fund cannot be relied upon, for reasons of international competitiveness.  Given the increasing pressure on the Exchequer from other claims for subvention (not least from those arising from the demographic factor itself, such as healthcare for a steadily ageing population), it cannot be assumed that the Exchequer will be able to finance future shortfalls on the Fund as it has done in the past.  Accordingly, the Department of Finance considers that the proposed improvements in the redundancy payments system should be decided on their own merits.

Chapter 3: 
Issues that were considered by the Review Group

3.1 Treatment of older workers

3.1.1
The Redundancy Payments Act 1979, Section 4(5), defines an employee between the age of 16 and Old Age Pension age, which at present is 66 years of age.  Individuals who work beyond 65 years of age or individuals who are receiving Old Age Contributory Pensions are insured under the Social Welfare Acts only for Occupational Injury Benefit.  They are included in Class J with other workers, such as those who earn under €38 per week.  People over 66 are not eligible for redundancy payments if made redundant.

3.1.2
A report by the Equality Authority “ Older People A Strategy for Equality” was published in April 2002.  This report recommends that the obstacles to employment for this age group should be identified and that upper age limits in the full range of employee protective legislation should be abolished. It also states that there should not be a cost to the older person in relation to contributory state benefits or benefits from occupational pension schemes, in return for active participation in the labour market over the age of 65. The report recommends that the upper age limit in the Employment Equality Act be abolished.  It further recommends that the Redundancy Payments Acts and the Unfair Dismissals Acts, should be reviewed by the Department of Enterprise, Trade and Employment, ICTU, IBEC and the Equality Authority in the context of this recommendation.

3.1.3
The age cap could be considered discriminatory against older workers and discourage their participation in the labour force.  This “cap” has resulted in hardship where employees are just over the cap and statutory redundancy was withheld in accordance with the Act from some older workers.  However the age cap is generally consistent with the Unfair Dismissals Act 1977 to 2001, which has an upper age limit of 66 years, and the Equality Act 1998, which has an upper age limit of 65 years.  

3.1.4
Ireland’s Employment Action Plan published in April 2002 states that compared with other EU countries the problem of an ageing workforce is not as acute in Ireland at the present time but will become more significant over the coming decade.  The following table shows the average participation rates of Males and Females in Ireland compared to EU averages.

Table 3.1 Labour Force Participation Rate: Ireland and the EU

	MALES

Age Band

55-59

60-64

65-69

FEMALES

Age Band

55-59

60-64

65-69
	Ireland %

72.1

55.2

23.8

33.5

19.4

 5.5
	EU % 

69.0

32.8

9.4

43.5

15.1

 4.2


Source: The National Council on Ageing and Older People:Employment and Retirement Among the Over 55s: Patterns, Preferences and Issues.

3.1.5
Ireland enjoys one of the most favourable Labour Force participation rates in the EU for older workers.  For those between the ages of 55 and 64, demographic projections as well as changing attitudes to work and retirement mean that a strategic approach towards recruiting, retaining and facilitating this group needs to be adopted. The participation rate (male and female) in the 55-59 group has increased by 1% over the past year, while the 60-64 group increased by 0.7% over the past year.  The employment-friendly taxation measures, which were introduced in the 2002 Budget have seen increases of over 20% in the income tax exemption limits for those aged 65 and over.  The Back-To-Work Allowance scheme has been re-focused in favour of the longer term and older unemployed people.  The Pre-retirement allowance (PRETA) scheme has been changed to enable PRETA participants, who leave retirement to take up a job, to return directly to PRETA in the event of subsequent unemployment.

Conclusion
3.1.6
The group considered that increasing the upper age limit would not be a priority in the short term if resources were scarce.  It could be argued therefore that the age cap should remain unchanged to maintain consistency with the Unfair Dismissals Act 1977 to 2001 and Equality Act 1998.

3.1.7
The group recognised however that the labour force is becoming older and that participation in the labour force by older people (if desired) should be facilitated.  Accordingly, it was recommended consideration should be given in the medium term to removing the age cap or raising the age cap in conjunction with similar changes to Unfair Dismissals, Equality and Social and Family affairs legislation as recommended in the recent report by the Equality Authority.

3.2 Insurability requirement

3.2.1
Social Insurance records held by DSFA are a useful source for corroborating/checking redundancy claims.  In particular, these records facilitate the identification of people such as company directors whose employment is not fully insurable and therefore are outside the scope of the Redundancy scheme.

3.2.2
Prior to the Protection of Employees (Part-Time Workers) Act 2001 employees were required to be in employment which was insurable for all benefits under the Social Welfare Acts, or they were in such employment at any time in the four years prior to redundancy in order to qualify for a redundancy entitlement.  In addition they had to work a minimum of 8 hours per week.  

3.2.3
The introduction of the Protection of Employees (Part-Time Workers) Act 2001 has abolished the requirement of a minimum number of hours to be worked per week to allow an employee to be eligible for a redundancy entitlement.  This Act provides that part-time employees cannot be treated in a less favourable manner than comparable full-time employees in relation to conditions of employment.  It also provides that all employee protection legislation applies to a part-time employee in the same manner as it already applies to a full-time employee.

3.2.4
Under Social Welfare legislation an employee who is fully insurable must be earning a minimum of €38 per week.  Employees earning less than €38 per week are only covered for Occupational Injury Benefit (Class J).

Conclusion

3.2.5
The group agreed that insurability should continue to be a condition of eligibility for the Redundancy scheme.  The group endorsed the current criteria, which are:

· Now or at any time in the past 4 years, the person was in employment which is fully insurable for all benefits (Class A)

· Now or at any time in the past 4 years, the person was in employment which is not fully insurable for all benefits but would be fully insurable for all benefits only that the weekly pay is too low (Class J)

· Directors and other self-employed persons (Class S) are excluded.

3.3 Ceiling on Wages

3.3.1
At present the normal weekly remuneration is calculated based on a ceiling of €507.90 per week for the purposes of the Redundancy Payments Acts 1967 to 2001. The ceiling was increased from €380.92 (£300) per week to €507.90 (£400) per week from the 1st April 2001.  This new ceiling applies when calculating the statutory redundancy entitlement for any employee who is given written notice of redundancy on the statutory form (RP 1) on or after the 1st April 2001.  The ceiling on the weekly wage is based on wages paid in the Transportable Goods Industries.  The Minister for Enterprise, Trade and Employment can at any time increase the ceiling by Statutory Instrument, following consultation with the social partners and with the approval of the Minister for Finance.  The SI mechanism is seen by some as cumbersome and may cause a time lag.  More frequent adjustments, however, could lead to confusion among employers and employees regarding the correct ceiling to use: it might also involve uneven amounts.  

3.3.2
Ideally the ceiling should be based on average earnings across all sectors; however the CSO do not produce such a report at present.  The practice has been to set the ceiling at a percentage higher than the Transportable Goods Index to allow for the time lag between ceiling revisions.  When last revised in April 2001 the ceiling was 15% higher than the Transportable Goods Industries Index.  However at present the ceiling is only 6% higher than the Transportable Goods Index.  The table below sets out the changes in the Redundancy ceiling since 1979.

Table 3.2 Changes to the Redundancy ceiling since 1979

	Year
	Redundancy 

Ceiling Limit P.A.
	Per Week
	Average Earnings in the TGI Goods Industries Per Week
	% by which Ceiling was above the Average Earnings in that year

	1979
	£5,000.00
	£96.15
	£76.13
	26.30%

	1981
	£8,500.00
	£163.46
	£96.31
	69.72%

	1982
	£9,500.00
	£182.69
	£119.19
	53.28%

	1983
	£11,000.00
	£211.54
	£134.96
	56.74%

	1990
	£13,000.00
	£250.00
	£206.82
	20.88%

	1994
	£15,600.00
	£300.00
	£245.52
	22.19%

	2001
	£20,800.00
	£400.00
	£346.39*
	15.5%




*March 2001 figure

3.3.3 
The group looked at increasing the ceiling by €126.97 (£100); however there was concern about the impact of such an increase on cost from the Social Insurance Fund. 

Additional costs if ceiling were raised from €507.90 to €634.87

3.3.4
Based on claims paid in 2001 it is estimated that the additional costs to employers and the Social Insurance Fund (SIF) would be as follows:

Table 3.3 Costs of raising the ceiling from €507.90 to €634.87

	Additional costs
	Lump sums (€m)
	Rebates (€m)

	Gross cost employers
	
	3.9

	Cost SIF
	0.7
	2.3

	Net cost employers
	
	1.6


The additional gross cost to employers would be €3.9m, additional cost to the SIF would be €3.0m and additional net cost to employers would be €1.6m (Gross cost employers €3.9m – Cost SIF of rebate claims €2.3).  On the basis of claims paid in 2001 two thirds of workers would not benefit from such an increase as they were below the existing ceiling.  Raising the ceiling could benefit older skilled workers in the traditional sector.  

Conclusion

3.3.5
The group were of the view that the ceiling should be adjusted by Statutory Instrument at fixed intervals of three years in line with the Transportable Goods Industries Index.  Increases would be in discrete amounts, following consultation with the social partners, with the first revision to take place with effect from the 1st April 2004. 

3.4 Qualification Period

3.4.1
The qualifying period for entitlement to a statutory redundancy lump sum is 2 years – Section 7(5) of the 1967 Act (as amended) refers.

3.4.2
It had been proposed that the qualifying period be reduced from two years to one year.  The two-year requirement is high compared with most other current employment rights legislation.  Reducing the qualification period to one year would bring Redundancy legislation into line with Unfair Dismissal legislation. If the qualification period was reduced it would result in additional workers being brought under this scope of the scheme, leading to additional costs for employers and the Social Insurance Fund and an increase in the volume of claims coming into Redundancy Section.

Costs

3.4.3
There are no statistics available on the number of additional workers who would qualify for statutory redundancy if the qualification period were reduced to one year.  The approximate costs involved may, however, be estimated using the following assumptions:

· there are c. 500 relevant employees who would have between 1-2 years service; 

· they each have an entitlement to 1.5 weeks (bonus week plus a half week under 41)

· weekly wage is at the level of the current redundancy ceiling

· they are all rebate cases.

Gross entitlement would be: 500 x 1.5 x 507.90= €380,925

Table 3.4 Details of costs involved in reducing Qualification Period to one year

	Additional costs
	€000

	Gross costs employers
	380

	Cost SIF
	228

	Net cost employers
	152


Source: DETE analysis

Conclusion

3.4.4
A view was expressed that, given the low cost, the qualification period should be reduced.  The group agreed however that any extra resources should go to benefit people with 2 years service and so reducing the qualification period to one year would not be as a high a priority.  

3.5 Determination weekly pay

3.5.1
Schedule 3 of the 1967 Act under the heading “Normal Weekly Remuneration” prescribes several ways of calculating a week’s pay for different work patterns:

(a) a worker on an hourly rate or a fixed wage or salary, plus overtime, payments in kind, bonuses, allowances, commissions, where applicable

(b) piece worker

(c) shift worker

(d) a worker with no normal hours.

There are complex and different ways of calculating the weekly wage in respect of the above employees.  

3.5.2
The P60, which is a statement of earnings and tax for each employee, was suggested as a way that might simplify this.  The P60 is a neutral and authoritative form, which also provides a record of PRSI contributions in the year.  However the P60 may be up to a year behind current earnings of the employee, who may have received bonuses, overtime, a pay increase or promotion in the interim.

3.5.3
For the purposes of estimating the scale of the “losses” that might occur due to the use of the P60, a comparison was made between hypothetical P60 earnings and  earnings at the time of redundancy.  The basic assumptions made in regard to these calculations is that the employee would receive the full benefit of any increases in the sector including any wage agreements under the PPF.  Based on these assumptions an employee who was made redundant in 2001 would lose from 2.5% up to 11.2% of their weekly earnings if weekly wages were based on the P60 for the year 2000 rather than actual earnings in 2001.

Conclusion

3.5.4
The group recognised that the use of the P60 had many practical merits for clarity and the administration of the scheme.  Nevertheless, it was generally felt that the loss of weekly earnings for an employee was too high to balance the practical merits. 

3.6 Non Reckonable Service

3.6.1
Schedule 3 of the 1967 Act (as amended) refers to continuity of service and reckonable service.  Service that is non-reckonable must be deducted from the employee’s service: examples include strike, lay-off, long term sick leave, absence with the employer’s consent, additional maternity over and above what is allowed under statute.  

3.6.2
All these deductions from service mean that working out reckonable service can be quite complex.  It is very onerous for employers and it means keeping copious pieces of information on each employee’s employment record for a long period of time. It could also be regarded as unfair: for example, a person absent 15 years ago for a period loses reckonable service, which is valued at to-day’s wage rate rather than the rate applicable at the time of redundancy.  There is reason to believe that some employers already ignore Non Reckonable Service when calculating Redundancy lump sums.  Non Reckonable Service involves a lot of work for the Redundancy section in that these details have to be keyed into the system and checked.  It substantially slows down the administration of the scheme.  The Department of Social and Family Affairs look only to the previous 2/3 years when they are paying out on their claims.

Costs

3.6.3
Based on the 1,381 claims (10.5% of 2001 claims) with Non Reckonable Service which were processed in 2001 the costs of abolishing non-reckonable service would be approximately as follows: 

Table 3.5 Costs of abolishing Non Reckonable Service

	
	Costs of claims which included NRS in 2001

€000
	Total costs of the claims if NRS were abolished 

€000
	Additional costs if NRS were abolished

€000

	Gross Cost employers
	4,716
	5,201
	485

	Cost SIF

(60%)
	2,830
	3,121
	291

	Net cost employers
	1,886
	2,080
	194


  Source: DETE analysis

3.6.4 While the costs of abolishing Non Reckonable Service are relatively low it was argued by some that for example:

· A person with significant periods of Non Reckonable Service under current rules should not have the same entitlement as a person with full attendance. 

· A person on lay-off could get a job with another company and qualify for redundancy from two companies for the same period.

· If Non Reckonable Service were to be abolished a person on lay off for the first 2 years of their qualifying service should not be entitled to redundancy.

3.6.5 The group agreed that three options were available:

1. Abolish all Non Reckonable Service, however it would be subject to review in the light of experience with claims.

2. Non Reckonable Service in the past 3 years only to be deducted from entitlements.

3. All Non Reckonable Service to continue to be deducted from entitlements.

Conclusion

3.6.6
The group agreed that Non Reckonable Service should only be taken into account in the previous 3 years to redundancy consistent with the provisions in Section 25 of the Organisation and Working Time Act, which deals with the retention of employee records by employers.

3.7 Rounding Up and Down

3.7.1
Under the legislation as it presently stands rounding up and down is very convoluted.  The following extracts from the Department’s Guide to the Redundancy Payments Scheme describes the calculation of a lump sum plus rounding up and down:

For the purpose of calculating a lump sum each period of 364 days should be counted as one year.  This means that an extra day's service is given in each calendar year (365 days) and a further extra day is given in each Leap Year (366 days).  When the total number of 364 day years of service is ascertained, any remaining number of days if such a number comes to 182 days (26 weeks) or more is regarded as an extra year.  If there is service under and over 41 years of age, this year is added to the number of years in the 'under 41 years of age' category.  This rule applies even if service under 41 years of age is as little as one day.  It also applies if the remaining number of days in the 'over 41 years of age' category comes to as much as 363 days.  This 363 days, if added to 183 days or more in the 'under 41 years of age', category, could give an extra two years' service in that category for the purpose of calculating the lump sum.  Likewise a lesser number of days than 182 in the 'over 41 years of age' category, could, if added to remaining days in the 'under 41 years of age' category, give an extra year's service in that category provided the total comes to at least 182 days.  When all service falls in the 'under 41 years of age' category, a remainder of 182 days or more will count as an extra year in that category.  Similarly where all service falls in the 'over 41 category, a remainder of 182 days or more counts as an extra year in the 'over 41 years of age' category.

The above formula for rounding up and down is very difficult to understand for most people.  

Conclusion

3.7.2
The group agreed that if the total amount of reckonable service were not an exact number of years, the “excess” days would be credited as a proportion of a year to one decimal place.  For example, reckonable service of 17 years and 250 days would be shown as 17 years and 250/365 days, which equals 17.7 years (rounded to one decimal place).

3.8
Employees Working Abroad

3.8.1
Section 25 of the 1967 Act covers the situation where an employee, working for a company in this country, is transferred abroad (usually the U.K. or Northern Ireland) to an associated company, works there for a period of some years, is repatriated to the company here and is subsequently made redundant: all his/her service is reckonable under the present legislation.

However, if the employee started work in the UK, was transferred to an associated company here, worked here for at least two years and was subsequently made redundant he/she would only be due redundancy for the period worked here in this country.

3.8.2
The Employment and Human Resources Development Operational Programme 2000-2006 seeks to promote North/South Co-operation and labour market co-operation.  In the labour market and training fields there has been a series of joint operations between FAS and the former Northern Ireland Training and Employment Agency (T & EA) over recent years.  It is envisaged by the Employment and Human Resources Development Operational Programme that North/South co-operation could be beneficial so as to minimise obstacles to cross border employment mobility. 

3.8.3
Changing this part of Redundancy Legislation could have implications for the Unfair Dismissals Act Section 2(3a) on the treatment of service abroad.  However, such change would be consistent with the thrust of a recent study, which identified obstacles to mobility in the North and South of Ireland.   In addition, these provisions of Redundancy Legislation are out of line with changing patterns of employment, including mobility of employees.  Some companies at the moment take service abroad into account when calculating Redundancy lump sums.  The Department of Social and Family Affairs reported that if a person makes one Irish contribution at Class A rate following his/her return from abroad, his/her EU contributions may be taken into account for entitlements to Social Welfare payments.

Conclusion

3.8.4
The group agreed that employees’ service working abroad with the company should be taken into account, provided that the two years immediately prior to redundancy were spent with the company in Ireland.

3.9 Forms used in the Administration of the Scheme

3.9.1 Seven forms are provided for in Redundancy legislation:

RP1:    Notice of Dismissal

RP2:   Redundancy Certificate

RP3:   Employer’s Claim for Rebate from the Social Insurance Fund

RP6:   Leaving Before Redundancy Notice Expires

RP9:   Lay Off and Short Time Procedures

RP14: Employee’s Application for Lump Sum from Social Insurance Fund

RP77: Claim by an Employee against an Employer for a lump Sum or Part of a lump sum.

Sometimes, Employment Appeal Tribunal Determinations are also used to establish a redundancy claim.

3.9.2
The RP1, RP2 and RP3 are the main forms used for statutory redundancy.  They seek a lot of repetitive information and it is hoped to produce a more slimmed down version, which would speed up the processing and payment of claims.  It is also envisaged that much of Redundancy processing will be done electronically bringing the Department a step closer towards e-government; the E-Broker will also facilitate this.  The new forms will reflect the changes in the Redundancy Legislation.  The names and detailed provisions of the forms should be removed from legislation, which should provide only for the mechanism.  The DSCFA have regulations, which facilitate the changing of their forms without amending legislation.

3.9.3
The RP1 form is used to generate monthly statistics on notified redundancies, published by the CSO.  If the 3 forms were merged, the notification of redundancies to the Department would be delayed.  However the CSO have confirmed that they only publish these figures in their Statistical Yearbook, they are not included in any monthly release.  Therefore the merging of the RP1, RP2 and RP3 forms would not have a major impact on them.

3.9.4
Merging the 3 forms would mean that Redundancy details would be provided once only by employers and this would increase efficiency for all concerned.

Conclusion

3.9.5
The group agreed that form filling should be minimised and that  use of e-government should be maximised.

3.10 Fines and penalties

3.10.1
Section 17 of the 1967 Redundancy Act provides that an employer must give at least 2 weeks notice of dismissal to the employee.  An employer who fails to comply with this section or who furnishes false information is guilty of an offence and is liable on summary conviction to a fine not exceeding €380.92 (£300).  Section 18 of the 1967 Act deals with Form RP2 – the Redundancy Certificate.  Non-compliance carries a fine of €380.92 (£300).  However consideration should be given to the fact that Redundancy legislation preceded the Minimum Notice Act.

Conclusion

3.10.2
The group were of the view that the penalties under the Minimum Notice Act were sufficient in this regard.  However penalties must be provided for those people who defraud the system, the level to be decided following legal advice in the preparation of resulting legislation.

3.11 Computer System

3.11.1
The computer system that is now in use was developed 5-6 years ago.  The system is now unsuitable for processing redundancy applications for many reasons, including

· It has been amended so often that it is now unreliable

· It is very slow and cumbersome to use

· It requires frequent and expensive maintenance

· It has no e-government functionality.

3.11.2
Quality customer service is an important principle also.  The customer planning report produced in 2001 by Redundancy Section (4) included a SWOT analysis of the Redundancy scheme.  The two main opportunities for improving service to customers were found to be:

· Simplify the legislation

· Install a new computer system.

The incorporation of e-government in the new computer system would provide considerable potential to improve the service with regard to timeliness, administrative efficiency and quality customer service delivery.

Conclusion

3.11.3
It was agreed that a new computer system would be needed to give effect to the changes in the Redundancy legislation and to enhance administrative efficiency and customer service. It is intended to establish a customer focus group to ensure that the new system is quality customer friendly.

3.12 Link between Redundancy and Training
3.12.1
Collective redundancy is defined in the Protection of Employment Act, 1977.  It covers dismissals effected by an employer for one or more reasons not related to the individual concerned where in any period of 30 consecutive days the number of such dismissals is –

· at least 5 in an establishment normally employing more than 20 and less than 50 employees,

· at least 10 in a establishment normally employing at least 50 but less than 100 employees,

· at least ten per cent of the number of employees in a establishment normally employing at least 100 but less than 300 employees and

· at least 30 in a establishment normally employing 300 or more employees.

3.12.2
The Protection of Employment Act obliges companies to notify collective redundancies to the employee’s representative at least 30 days before the first dismissal takes effect.  The company is also obliged to give notice to the Minister and must provide the following to the Minister:

· the name and address of the employer, indicating whether he or she is a sole trader, a partnership or a company;

· the address of the establishment where the collective redundancies are proposed;

· total number of persons normally employed at that establishment;

· the number and description or categories of employees whom it is proposed to make redundant;

· the period during which the collective redundancies are proposed to be affected;

· the reasons for the proposed redundancies;

· the names and addresses of the employees’ representatives consulted about the proposed redundancies;

· the date on which those consultations commenced and the progress achieved to date of notification.

When received by the Department an acknowledgement of the collective notification together with a checklist for use when completing the various redundancy forms is sent to the company.  At this stage the Department sends a copy of the notification to the local FAS office.

3.12.3
FAS has a comprehensive support system for workers who are threatened with or affected by, redundancy.  FAS has a procedure for putting supports in place prior to the date of redundancy to enable employers and employees to prepare for exit planning related to retraining or alternative job seeking.  Where appropriate other agencies are involved also e.g. IDA, Forfas, Local Enterprise Boards, Partnerships, LES, Department of Social and Family Affairs.  Appropriate supports include individual interviews, career evaluation, career planning, retraining or training upgrades and job matching with local vacancies that may exist.  Where appropriate, specific training courses are set up.

3.12.4
Where people register with the DSFA as unemployed then there is a standard procedure in place between FAS and the DSFA to point any such people towards the range of FAS services available to their particular needs.

3.12.5
In both situations, the supports are delivered by FAS throughout its network and are processed on an integrated basis through Employment Offices, Training Centres, Community Offices and Services to Employers.

Conclusion

3.12.6
The group recommended that FAS and other relevant agencies continue to focus and give priority to retraining for alternative jobs of workers in redundancy situations.

3.13 Differentiation between under 41 and over 41 years

3.13.1
At the present time the amount of the lump-sum payment which a qualified redundant employee is entitled to receive from his employer on discharge is calculated as follows:

(a) a half week’s pay for each year of employment continuous and reckonable between the ages of 16 and 41 years;

(b) a week’s pay for each year of employment continuous and reckonable over the age of 41 years;

(c) in addition, the equivalent of one week’s normal pay.

3.13.2
The differentiation between service under 41 and service over 41 arose from the considered view that older people were perceived to have more difficulty in securing alternative employment.  It also serves to reduce the cost of the scheme.  While the age distinction could perhaps be open to challenge on the ground of age discrimination, the Equality Act, 1998 specifically excludes this provision of Redundancy legislation from the terms of the Equality Act.  It has been pointed out that the ex-gratia element of severance packages seldom if ever distinguishes between service under and over 41 years.   

Employability and under and over 41

The following table shows the average participation rates of males and females in Ireland compared to EU averages.

Table 3.6 Labour Force Participation rates in Ireland and the EU

	MALES

Age Band

20-24

25-29

30-34

35-39

40-44

45-49

50-54

55-59

60-64

65-69

FEMALES

Age Band

20-24

25-29

30-34

35-39

40-44

45-49

50-54

55-59

60-64

65-69
	Ireland % 

78.1

93.4

94.3

93.3

93.2

88.8

85.5

72.1

55.2

23.8

70.6

81.0

69.2

64.2

59.7

53.0

44.9

33.5

19.4

 5.5


	EU % 

70.9

89.2

95.0

95.5

94.8

93.2

87.2

69.0

32.8

 9.4
61.4

74.8

74.0

73.7

74.0

70.7

61.2

43.5

15.1

 4.2


 Source:The Natioanl Council on Ageing and Older People: Employment and Retirement Among the Over 55s:      Patterns, Preferences and Issues.

3.13.4
The table shows the participation rates in Ireland for males are higher for younger age groups compared to the EU average.  For males in the middle age groups the Irish participation rates are below EU averages.  While the participation rate falls in the older age groups it is significantly higher than the EU average.

3.13.5
The participation rate for females in Ireland under 30 years of age is higher than the EU average.  For females aged 30-60 years the Irish participation rates are lower than EU averages.  However, participation rates are higher in Ireland for those aged 60+.

3.13.6
The following table gives an age breakdown of individuals on the Live Register by Degree of Labour Market Attachment in 1997.

Table 3.7 Live Register and Employability in Ireland , 1997

	Not actively looking

Working or actively looking

Total
	N

%

N

%

N

%
	15-24

10,153

    15.2

35,995

    25.3

46,148

    22.1
	25-44

 30,491

     45.7

 73,087

     51.4

103,578

      49.5
	45-65

24,091

    36.1

32,927

    23.1

57,018

    27.3
	65+

2,052

    3.1

   261

    0.2

2,313

    1.1
	Total

 66,787

      100

142,270

       100

209,057

       100


       Source: ESRI study entitled “Employability and its relevance for the management of the live register”

3.13.7
The table shows that 22.1% of those on the Live Register in 1997 were between 15-24 years of age.  As only 15.2% of those not actively looking for work were in this age group, it can be said that younger people were relatively less likely to be in this category.  Of more interest, however, is to look at those aged 25-44 and 45-65.  In the former case the proportion “not actively looking” (45.7%) is lower than the proportion of the Live Register accounted for by this age group.  By contrast, for those aged 45-65 the proportion “not actively looking” is higher than the proportion of the Live Register accounted for by this group.  In other words, those over 45 on the Live Register are less likely to actively seek work than those under 45.  It is not clear whether this is due to difficulty experienced by older people in securing work or other factors associated with lower labour force participation by older people (see Table 3.6).  

Costs

3.13.8 If the under and over 41 distinction was removed it would increase the costs of statutory redundancy for employers, it would also increase costs for the SIF, which is in surplus at present but may not remain that way.  

3.13.9 At the present time the calculation of a statutory redundancy lump sum is: one half week’s pay for every year under the age of 41; one full week’s pay for every year worked over the age of 41 plus one extra week’s pay.  The tables below set out the costs of removing the distinction between over and under 41 and abolishing the bonus week.

Table 3.8 Actual costs in 2001 of the current scheme

	Costs in 2001*
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	37.1
	37.1

	Cost SIF
	5.8
	22.3
	28.1

	Net cost employers
	0
	14.8
	14.8


Source: DETE analysis
*The number of claims paid in 2001 was 13,210 this was the highest in any year in the period 1995-2001. This level of paid claims underlies this and the following tables.  In 2002 however, it’s expected that the number of paid claims will exceed 15,000.

3.13.10 Based on claims paid in 2001 it is estimated that the additional costs to employers and the Social Insurance Fund (SIF) of abolishing the distinction between under and over 41, while retaining the bonus week paid to all claimants, would be as follows:

Table 3.9 Additional costs if under 41 service were counted as one week per year of service and the bonus week retained
	Additional costs
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	16.9
	16.9

	Cost SIF
	2.6
	10.1
	12.7

	Net cost employers
	0
	6.8
	6.8


Source: DETE analysis

3.13.11 Based on claims paid in 2001 it is estimated that the additional costs to employers and the Social Insurance Fund (SIF) of abolishing the distinction between under and over 41, while abolishing the bonus week, would be as follows:

Table 3.10 Additional costs if under 41 service were counted as one week per year of service and the bonus week were abolished
	Additional costs
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	12.6
	12.6

	Cost SIF
	2.0
	7.6
	9.6

	Net cost employers
	0
	5.0
	5.0


Source:DETE analysis

Beneficiaries

3.13.12 Based on claims paid in 2001 the following table shows the proportions of redundant workers with service under 41 years.

Table 3.11 Proportions of redundant workers with service under and over 41

	Service under 41 only

Service under 41 and over 41

Service over 41 only


	56% 

29%

15%

_______

100%


       Source: DETE analysis

The table shows that 56% of claims had service under 41 only, while 29% of claims had service under 41 and over 41.  These two categories, comprising 85% of the total, would benefit from giving equal value to service under and over 41.

3.13.13 Arguments were made for eliminating/maintaining the differentiation between service below and above 41 years of age.

	FOR

· Would remove the age discrimination element from the benefits under the Scheme

· Would equalise benefits and recognise:

· That the majority of people made redundant have service exclusively below 41 years of age

· A further third have service both below and above 41 years of age

· Make the Scheme simpler, more understandable and efficient


	AGAINST

· Increase costs significantly

· Increases in the Statutory sum could have a knock-on effect on the overall ‘package’.


Conclusion

3.13.14 The group came to no agreement on this area. 

3.14 Multiple of weekly pay

3.14.1
At the present time the calculation of a statutory redundancy lump sum is: one half week’s pay for every year under the age of 41; one full week’s pay for every year worked over the age of 41 plus one extra week’s pay.

3.14.2
It could be argued that eliminating the distinction between under 41 and over 41, so that workers would receive one week’s pay for every year of service, would be of significant benefit to most redundant workers.  If the multiple were increased beyond one week per year of service, the added week could be abolished.

3.14.3
From an employer’s perspective the effect of increasing the statutory multiple could either reduce or increase the net cost of severance packages.  If a severance package is negotiated as a multiple of weeks per year of service (as in most of the electronics sector) an increase in the statutory multiple could reduce the net cost to the firm of the severance package, for a larger amount of the (fixed) gross cost to the employer would be recouped from the Social Insurance Fund.  On the other hand, a severance package, which is negotiated as a multiple of statutory or statutory plus a multiple of weekly earnings, could increase the net cost of severance.

3.14.4
The decline in the traditional sector has meant that many employees in this sector are only paid statutory redundancy.  In liquidation situations, workers generally receive only statutory redundancy.

3.14.5
Arguments were made for and against increasing the multiple as follows:

	FOR

Increasing the multiple would provide a reasonable payout for people who only receive statutory redundancy.

Increasing the multiple would provide a reasonable payout for people in the traditional sector who have very little chance of getting another job.

In liquidation situations workers have no bargaining power and have to rely on statutory redundancy.
	AGAINST

It would multiply the costs of the scheme proportionate to the rate of increase for both employers and the SIF, which is unsustainable.

It would be compounded by any base line increase associated with any unfavourable adjustment of the treatment of service over/under the age of 41.

In many cases, employees would still harbour expectations for enhanced ex-gratia payments and these would most likely be pursued by their representatives; accordingly, it would reduce the flexibility to tailor packages to suit the needs of displaced employees in a way that takes account of the circumstances of the enterprise.




Cost

3.14.6
Increasing the multiple would be an extra cost on employers and SIF.  The tables below set out what the extra cost would be if the multiple was increased and the bonus week was abolished. (The additional costs should the bonus week be retained are set out in Appendix 3.)

Table 3.12 Actual Costs in 2001 of the current scheme

	Costs in 2001*
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	37.1
	37.1

	Cost SIF
	5.8
	22.3
	28.1

	Net cost employers
	0
	14.8
	14.8


Source: DETE analysis

*The number of claims paid in 2001 was 13,210 this was the highest in any year in the period 1995-2001. This level of paid claims underlies this and the following tables.  In 2002, however it’s expected that the number of paid claims will exceed 15,000.

Table 3.13 Additional Costs in 2001 if all service were counted as one week per year of service and the bonus week were abolished (see table 3.10)
	Additional costs
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	12.6
	12.6

	Cost SIF
	2.0
	7.6
	9.6

	Net cost employers
	0
	5.0
	5.0


Source: DETE analysis

Table 3.14 Additional Costs in 2001 if all service were counted as two weeks per year of service and the bonus week were abolished
	Costs in 2001
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	62.3
	62.3

	Cost SIF
	9.8
	37.5
	47.3

	Net cost employers
	0
	24.8
	24.8


Source: DETE analysis

Table 3.15 Additional Costs in 2001 if all service were counted as three weeks per year of service and the bonus week were abolished
	Costs in 2001
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	112
	112

	Cost SIF
	17.6
	67.4
	85

	Net cost employers
	0
	44.6
	44.6


Source: DETE analysis

Conclusion

3.14.7
The group did not reach any agreement on this matter. 

3.15 Size of the Rebate to the Employer

3.15.1
An employer who has made a statutory redundancy payment to a qualified employee may obtain a rebate of 60% the statutory redundancy payment from the Social Insurance Fund.  If an employer fails to comply with any provision concerning redundancy notice, the Minister has discretion to reduce the amount of rebate payable to that employer to 40% of the statutory amount.  This provision is rarely used.  A person who fraudulently claims a rebate from the Social Insurance Fund or who assists another to do so is guilty of an offence which carries a penalty of up to €380.92.

3.15.2
It was argued that it might be appropriate to increase the rebate if substantial enhancements were made to the size of the statutory redundancy payment.  A movement of 10 percentage points upwards would shift approximately €4 million from employers to the SIF.  However it was noted that the rebate should not be raised significantly in order not to increase incentives for fraudulent behaviour. The UK authorities do not pay any rebate to employers.

Conclusion

3.15.3
The group did not reach agreement on this matter.

3.16 Provision of an Enhanced Statutory amount where Employers fail or are unable to make Statutory Redundancy payments

3.16.1
The current position is that where an employer fails to make statutory redundancy payments to the employees, the employees receive 100% of their statutory entitlements directly from the SIF.  The Department gives priority to processing these claims, as the employees are typically left without money at short notice and frequently they are owed further money, such as wages, holiday pay and minimum notice.  Failure to pay on the part of employers can occur in many different circumstances, including liquidation, receivership, examinership or simple default. The Department seeks certain documentation in these circumstances from employees, directors, liquidators, banks etc.  Having paid the statutory lump sums to the employees, the Department seeks to recover 40% of these amounts from the assets of the business.

3.16.2
Given the lack of agreement within the Review Group on certain enhancements to the statutory scheme, notably Under and Over 41 and the Multiple of Weekly Pay, the Department was asked to examine the possibility of having an enhanced redundancy scheme, which would apply only in cases where the employer could not or would not pay the existing statutory amounts.  The general idea was that in most redundancy situations meaningful negotiations take place between employers and employees, resulting in severance packages, which are substantially in excess of current statutory amounts; therefore priority should, if possible, be given to enhancing the statutory amounts in “failure to pay” situations.

Cost to the SIF

3.16.3
Based on the lump sum cases paid in 2001 and assuming that the enhanced scheme would pay twice the amounts available under the existing statutory scheme, the following costs would arise for the SIF:

Table 3.16 Additional costs arising from a two tier scheme

	
	Lump sums (€m)

Actual Costs in 2001
	Additional costs to SIF

	Cost SIF
	5.8
	5.8


     Source: DETE analysis

Issues that arise

3.16.4
There is a view among industrial relations practitioners that the introduction of a two tier statutory scheme would raise the floor or minimum amount that would apply in all redundancy situations.  This would apply both to redundancies where closure was not contemplated and also in cases where there were severe financial difficulties.  For an example of the latter consider a company, which is seeking to implement a viability package involving major changes, including several redundancies.  Suppose that some workers accept existing statutory redundancy, without enhancement.  Six months later, the viability package is not working and the company goes into liquidation; under the proposal the remaining workers would receive enhanced statutory amounts.  In this example, a disparity arises for the first batch of redundant workers to accepting the ‘normal’ enhanced statutory amounts.

3.16.5
The incentives associated with a two tier scheme are problematic in that they could possibly induce both employers and employees to attempt to convince the Department that the firm could not afford to pay redundancy.  

3.16.6
Significant administrative control issues would arise for the Department, not least because of this incentive.  At present the Department takes a “benign” approach to closure situations and, once appropriate documentation is supplied, makes statutory redundancy payments quickly (within four weeks) to the employees.  Under a two tier statutory scheme, it would be necessary to check very carefully the financial circumstances of defaulting firms to guard against fraudulent claims.  

Conclusion

3.16.7 To be determined.
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Appendix 1: EU Comparisons

This document has already being circulated to the group.

Appendix 2: Statistics on Redundancy notifications

Appendix 3: Tables on the costs of increasing the multiple while retaining the bonus week
THE FOLLOWING TABLES SHOW ADDITIONAL COSTS

RETAIN BONUS WEEK

1. Additional Costs in 2001 if service under 41 years were counted as one week per year of service and the bonus week was retained (see DOC.19 paragraph 2)
	Additional costs
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	16.9
	16.9

	Cost SIF
	2.6
	10.1
	12.7

	Net cost employers
	0
	6.8
	6.8


2. Additional Costs in 2001 if service under 41 years were counted as two weeks per year of service and the bonus week was retained
	Costs in 2001
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	66.6
	66.6

	Cost SIF
	10.4
	40
	50.4

	Net cost employers
	0
	26.6
	26.6


3. Additional Costs in 2001 if service under 41 years were counted as three weeks per year of service and the bonus week was retained
	Costs in 2001
	Lump sums (€m)
	Rebates (€m)
	Totals (€m)

	Gross cost employers
	0
	116.3
	116.3

	Cost SIF
	18.2
	69.9
	88.1

	Net cost employers
	0
	46.4
	46.4


Appendix 4:Analysis of severance packages in 2001

PICTORIAL VIEW OF SEVERANCE AGREEMENTS: JANUARY – DECEMBER 2001

	SECTOR
	HIGH
	LOW
	GENERAL

	Food, Drink & Tobacco

(21 Companies) 


	6 weeks pay (pys) plus SE
	SE only (1 company)
	In most cases two to four weeks plus statutory, with some larger firms offering five to six weeks.

	Building and Construction

(12 Companies)


	6.5 weeks pay (pys) plus SE 
	SE plus 60% rebate
	Most of the redundancies were small-scale, with the exception of the 'comfort' payments agreed for workers at the Intel Fab 14 site. 

	Computers, Electronics, Data Processing

(17 companies)


	8 weeks pay (pys) plus SE
	4 weeks pay (pys) plus SE
	Overall settlements were between four and six weeks plus statutory, with the exception of Xerox which paid eight weeks plus statutory.

	Clothing Textiles

(9 companies)


	4 weeks pay (pys) plus SE plus €95 (pys)
	SE only (1company)
	Many of the settlements were in the three to four weeks plus statutory range.

	Distribution, Transport

(7 companies)


	6 weeks pay (pys) plus SE, plus a loyalty payment of three weeks pay for those under 10 years service & 6 weeks for those over 15 years service. 
	1 weeks pay (pys) plus SE
	Four to six weeks plus SE 

	Metals and Engineering

(21 companies)


	6.5 weeks pay (pys) plus SE
	SE only paid by company 
	Most tended to be between four and six weeks plus statutory, with some exceptions.

	Pharmaceutical, Chemicals, Healthcare

(15 Companies)


	7 weeks pay plus SE
	  SE plus 60% rebate
	Terms ranged from five to six weeks plus statutory in most cases. Settlements in the chemicals and plastics sector were somewhat lower.

	Financial Services

(9 Companies)


	 Under 50 1 year's salary plus €9,523 per child in full time education also four years added to pension. 50+ get €25,395 flat lump sum
	3 weeks (pys) plus SE
	Packages tended to be between three to four weeks plus statutory.

	Printing, Packaging & Publishing

(4 Companies) 


	6 weeks (pys) plus SE
	3 weeks (pys) plus SE
	N/A

	Miscellaneous

(2 companies)


	4 weeks pay (pys) plus SE, plus extra lump sum.
	4 weeks pay (pys) plus SE
	N/A


Source: Industrial Relations News, 21 February 2002

Appendix 5: Sections of the Redundancy Acts that may be affected 
References are to the possibilities discussed in section 3 of this paper.

3.1
Treatment of older workers


1967 Act, Section 4(i)


1979 Act, Section 5

3.2
Insurability requirement

Removal of the insurability condition (and the cap on age) could affect the definition of employee (whether or not an employer-employee relationship exists, contract of service);  amendments might be required to1967 Act, Section 2.  Also, 1967 Act, Section 4(i) and 1979 Act, Section 5

3.3
Ceiling on wages

Section 4(3) of 1979 Act.  Changes to the ceiling are made by Statutory Instrument.

3.4
Qualification period

1967 Act, Section 7(5)

3.5
Determination of weekly pay

1967 Act, Schedule 3, Paragraphs 16(i)-(vi) and 17-20

3.6
Non reckonable service

1967 Act, Schedule 3, Paragraph 5(i) and 7-12. 

3.7
Rounding up and down

1967 Act, Schedule 3, Paragraphs 3(c) and 3 (d)

3.8
Employees working abroad

1967 Act, Section 25

3.9
Forms used in the administration of the scheme

1967 Act, Sections 17-18

3.10
Fines and penalties


The following legislation deals with fines:

1967 Act Sections 17, 18, 36(3), 39(17)(e), 58

1979 Act, Section 18

Redundancy (Inspection of Records Regulations) (S.I. 1968 No. 12), Regulation 5

3.11
Computer system

No legislative change required

3.12
Differentiation between under 41 and over 41 years

1967 Act, Schedule 3, Paragraphs 1(a) and 1(b), as amended by 1971 Act, Section 19

3.13
Multiple of weekly pay

1967 Act, Schedule 3, Paragraphs 1(a) and 1(b), as amended by 1971 Act, Section 19

3.14
Size of the rebate to the employer

1967 Act, Section 29(1) as amended by 1979 Act, Section 6.
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