Mr Eamonn Gallagher

Department of Jobs, Enferprise and innovation
Davitt House

85a Adelaide Road

Dublin 2

239 August 2011

Re: Submission on Reform of the State’s Employment Rights and
Industrizl Relations Structures and Procedures

Dear Mr Gallagher

Fenclose a submission regarding the reform of the State's Employment Rights
and Industrial Relations Stuctures and Proceduras as contained in the
Consultation Paper issued by the Minister for Jobs, Enterprise and Innovation
Fichard Bruton T.D. on 15 August 2011,

Frust you will consider my submission in this malter, | have prepared thig
submission as & Muman Resources Specialist working extensively in the feld
of employment rights and industrial relations on behalf of employers.

Thank you for your consideration of this submission.

Yours Sincer
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Submission on Reform of the State’s Employment Rights and industrial
Relations Structures and Procedures

This submission is presented using the “Questions Arising here” from
the consultation paper issued by the Minister for Jobs, Enterprise and
Inrovation Richard Bruton 7.0, on 15 August 2011,

Maintaining good employment relations and  resolving workplace
sonflict

1.1 How do you think smployers and emplovees can best be
supporied in resolving disputes at workplace lovel?

s vital to reduce the level a% complexity in regard o dealing with disputes.
Once a dispute goes to a 3 party the current array of options and multiple
slatm possibilities leaves it costly, time consuming and often impractical o
rasolve especially with individual disputes, The current proposals where ; mm
suggested that there will be one point of entry will significantly assist |
dealing with such msuss

.2 Can the provision of timely up-to-date factual information help to
facilitate early resolution of grievances / claims and stem the flow
of formal cases being submitied?

Yas and in providing such information | fasl # is vitat that use of a central web
site s a key component where all the relevant information on employment
rghts is readily accessible and easily undersiood. | feel a call cenire type
back up should supplement this where emplovers and emplovees can have
the assistance of specialisis to answer guerles on the application of the
srmployment rights legislation and on the presentation of accurate claims to
the one point of eniry.

15 When and how should interventions be avatiable from the State?

Pihink in fine with 81 148 of 2000 in the firgt instance thers must be an
msistence on emplovess and ¢ Enmﬁwm; axhausting the internal grisvance
Eﬁnga e within 3@ company and no claims © the fiest point of entry should
D processed until E&ﬁ%ﬁ%@ presentalion s provided detailing the efforts
at resolution of matters, Where either parly mmm failed to process matlers
through the infernal grievance procedures then that should be g fsctor in
determiring the merdls of %amwa clarns &g where an emploves goes
straight to the external first poirt of enbry consideration o be given o
efectively send them back o Em step, where an smplover refuses o deal
with matlers intematly then g penally over and above the sucoessful oiaim
should be linked into the legislation e.g. currenily up o 4 weeks pay can be



awarded where no contract of employment provided %ﬁﬁ ceartaiy siafulory
imits then in non-cooperation by the employer of indernal grievance siep this
can bhe noreased by 5% and similardly in other cases such as Undgi
Digmissals

1.4 How do you think access by employers and employers to 3 just
falr and efficient adivdication process can be ensursd?

Thare must be an insistence on processing matters internally as per pravious
point and then when claim s submiiled at first point of antry there needs o be
an audit type approach by an officer of the 3™ party institution where through
desk contact within a tmeframe of say 8 weeks from lodging claim both
parties must provide a summary statement of thelr respective positions. T
should facilitate the option then of resolution through mediation or concilistion
without recourse fo full hearing of first instance body of claimis) or in the svent
that such a hearing i required the immediate scheduling of such a hearing
within @ maximum 3 month Bme frame from date of claim being submitted

integrated Structure

2.1 Do vyou agree that the in mmwm%m twoetier model should be
adopted as gulding principle?

Yes & makes sense o ratfonalise the current approach and this fwo tier model
has significand prospects of nproving efficiency and access in a timely
manner

2.2 Do you agree that differentiation’ of processing channels should
be minimised fo optimise the benefits of the proposed reform and
to avold re-introduction of institutional and procedura! rigidities?

Yes and | feel the adoption of a soreening vpe approach o al claims as i
outlined in 1.4 above will assist this approach

2.3 Should all claims in respect of employment related complainis ¢
claimes  {ncluding  employment  related  equality matierst be
submitied and deall with by one body of first instarnce?

Ve i ing with my answer o 14

24 Should smplovment righis cases only go to the body of seoond
nstance on appeal (Le. should the right of sither side o objsct o
the body of first instence hearing 2 case be removed)?

Yes afl claims should go o first nelence body and sccess o the second

mmtanoe boody shoulkd o % b by way of appesl

25 IF Blindmal differentistion within a hwodler struchae i o be
pisrsued, what would the optimum streams / chambers be within



both the first instance and the appesls entity? For example, is
there & nesd to retain some orgenisational distance |/ separation
betwoen the distinctive roles of-

# The inspeciorste function (Le. KERA's e in inspection, enforcement
and where appropriate prosecution

# The concillstion and medistion omcesses dealing  with collective
dispules

& The adyisory { mediation [ investigelive procedures dealing with
rividua! industrial relations asnd smployment rights claims;

& Ay subseguent formal adiudication on such individua! casaes

How might a satisfactony seqregation of these distinctive funciions be best
foyed?

Fconsider that all these functions and activities can be organised within the
first instance body and act to some degree as @ screening mechanism in
assigting the formal adjudication element at the first instance body stage.
Therafore i should be possible to organise current officers so that all aspects
of the ingpeciorate function of NERA for example deal with the investigation
aspects and when compliance s not forthcoming then the nspectorate refer §
fo the adjudication function within the first instance body. Similar approaches
can | feal be applied within the concifiatiorymediation processes, the advisory
arvd investigative processes of the cument LRC and Egquality Tribunat
funciions and 2an be introducad info the EAT process in advance of 5 first
mstance body adjudication hearing with access to the second instance hody
confined o apresl a8 indicated earlier

2.8  What would be the advantages and disadvantages of having
statutory redundancy appeals handled on an administrative basis,
perhaps through the established soclal welfare appeals structure;
given that statutory redundancy paymenis are now administerad
by the Department of Social Protection?

Many issues assockaled with appeals concerning redundancy are linked o
asmplovment rghis ssues and | fesl are best deall with n an industrial
redations specialist arena. For that reason | Heel # would be advantageous o
redain appesis on redundancy within the first instence body as a point of entry.
Howsver i could subsequent to that be available route of sppesl o have to
procesd hrough the Socksl Wellare appesd sbructurs

Appointment, lenure, ofo, arrangements In new streamibined employment
righis bodies

2.7 Bhould the arvangements for the appointment and tenure of those
wothking in { appointed to the new streamiined employment rights
bodiss be changed, and ¥ so, what should be the guiding

orinciptes?



[ feed peopls should be appointed for 3 vear terms and that there should be
sublic appointments procedures applied to all such appointments fe. all
mambears of frst instance bodies such as Righls Commissioners should be
appointed from publicly adverised positions and similatly apoointments to
sodies similar to curtent Labour Court and Employment Appeals Tribunad
should corme under such public appointments procediures

People currently working in such bodies are obviously entitlied to have their
contractual terms and conditions including tenurs honoured fully

frformation and Advice

2.8 Should there be one website covering all emplovyment rights and
industrial relations matiers?

Yes as previously outlined in this submission

2.8 Uo you agree that a more coherent and co-ordinated approach
tothe  provision of advice and information on industrial relations
and employment rights lssues should form part of the services of
the new first instance body?

Yeas the Tust instance body should be responsible for such g service whish in
gddition o a dedicated web site should alse have a dedicated call centrs
staffed by specialists who can assist emplovers and emplovees in the
procassing of employment rights claims and in providing guidance on how
such matters can be resolved at the level nearest to whare the dispute or

issLe arose
240 What is the best method of providing information and advice?

Web site, call centre, conferencelworkshop and largeted mailing of key
processes and procedures

281 Should non-dirsctive advice be provided to emplovess and
employers on what options may be avsilsbls o them on the
hasis of the facty provided and whers o go for help if required?
Yes and this cen be done through the call centre concept outlined in this
subnimission

Single Point of Entry / Submitting ndividust Industrisd Relations and
Employment Rights Clalms

AV How can a2 single polnt of entry for all individual industrial
refations and  emplovment  vighis complainte 7 olaims  best bs
achieved?



it will be necessary to provide a uniforn singls B for entry o the process, i

st b made wmwgmmi v that only claims submitied In this manner will be
procassed. In addifion # must be part of such a process that the claim is
regzonably delsiled and the respondent is then given a short time perlod
wiich 1o respond so that the officer desling with the claim can determine ¥ 1
can be resched withowt procesding to first instance body sdjudicating
parsonnal and 4 50 how Le. mediation, conciliafion sl

243 Bhould there be a single application form for sl individual first
instance industrial relations and smployment rights complaints /
ciaimsa?

You as rmentioned in 212

2714 What measures could be taken o improve information gathering
from complaints { applicants at application stage?

Again in Ew with 2.12 a specialist neads o be assigned o review the
cigimids? and lalse with the olgimant and espondent o ascertsin the basic
facts and establish ¥ altermative dispuls resolution methods will resalve
matiers or assign case lo adiudication and that this is done o 8 rigours Hme
sosts.

215 Should there be z consistent Hme Hmit for initating alf
comnplaints [ clabms { appeals and ¥ 3o what should B be?

Yes and | feel gl complaints and or claims shoudd be within 8 months of last
= ﬁm@m wmmm ravention with an exceptional croumstances addilional 8 months

valiable in ling with current legislation and adjudication on time limits by the
ﬁrmwmm wmmm.m ions bodhies and Courts, Al appaals should be confined 1o a 8
wesk period after presentation of the first instance body decision being
corrnunicatad

2.8 Lo you agree that mors consistent arrengements are required
for the representation of clalmanis so a3 fo enable individuals o
nodningte 2 person to represent them af & hearing o.g. trades
wrion official, solicior, other represeniatives, el

vurrently  olsimanis and  respondents  may  represent  themsebes, be
represaniad by Trades Union officials, Soliciions, sto. This should not ¢ mmmma
but i should be stipulated i clam forms and i response request forms
rapresantation must be notified o the adivdicating body and othey party within
1 wesl of notification of hearing dale being schedulad

2% Wheve the power to present / refer 2 complaint s currently
Henited o the claimant, should B be axfended o include the
claimant's trade union and, where appropriate, the olaimants
parant { guardian
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with gssistance fom a represaniative of thelr cholos should they wish
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Erdorcoment

218 Bhould there be a consistent method of enforcing awards of
smployment rights bodies and ¥ so what should that be?

The second instance body should be given the enforcement powsrs which
currendly appsar o mainly reside in Cirouit Cowrl, The value of this is that the
second instance body will often have adiudicated on an appesl and afier a
period of say § weeks post appeal decision if not implemented or appealed on
pont of law to High Court it would make sense thal on application to the
sevongd nstance body they can have thelr decision enforced

Facllitating ewrly interventions and alernstive dispute resolulion
msthods

x4 What interventions should be available prior to a formal hearing
or inspection to resolve grievances or non-compliance o.g.
telephone contact, informal hearings, more formsl mediation,
conciliation or arbitration’?

Detalled earier in regard to proposed screening at desk jevel and making
AL oplions avallable depending on the nature of the claimis) and the
disposition of the partles towards resolution in this manney

3.2 What is the best method of dentitving sultable cases Tor sarly
ivdervention?

HMave specialist siafl review the inilal olaim form and response from other

party

3.3 A% what stage shoultd the intervention take place, for sxampls
should i be available when the person frst seeks information,
prioe to them lodging a complaint 7 olabm or after 3 complaint /
cinirn b lodged?

Crne olaim s lodged and has been soreened by 8 specilals

S.4 g thers zoops for hernsssing the sxpertse and capacity of
personnst  within  the  existing  bodies to decide  on

straightforward ssues where purely factusl melers are In
dinpita?



YVery much sa and in partcular | fesl many of the sxisting secretariat would be
wal] superienced o do the nilial soresning sugoestad

3.5 s there scope for forging positive connections betwesn the
public disputes resolution system and axternal experts in
preventive siternative dispule resolution methods at workplacs
isvel?

Yes and for example access o mediators, industrial relations specalists ete
could be explorad for such interventions

3.4 Should parties be required o set their case out in writing ?

Yes in all instances this would be essential

37 Should all complaints 7 clalms be examined for potential
interventions and should time limits apply to the offers of
conciliation or mediation support?

Yes and time limits should be kept tight ~ of the order of 6 {0 8 weeks

3.8 Are there particular kinds of issues, for instance, where
medistion i likely to be sspecially helpful or, alternatively,
where if is not likely to be helpful?

I fesl each case needs to be examined in 18 own right and the experience of
thes specialist involvad in soresning the cass will determine this matter then

3.9 Would there be merlt in having a ‘preliminary hearing’ process
and If so how should it operate?

Uieel if soreening al desk lavel was carried out by experienced existing staff
this would suffice i delermination of a8 resolution by using ADR was possible
or if formal hesring need fo be activated so this would overcome ned for
prafiminary hearnngs

310 Should cerisin cases be dJdealt with on the basis of writton
submissions only?

That may be possible and s mporant that all claims contain written
subrrissions so that proper desk soreening of the olaim and of the respondent
posiion can be determinesd

311 Should atternpts  al resolution have any bearing on any
subseguant hearing or should the process he confidential angd
novt addindasible in any hearing



ADR principles dictate that they be condidential and thet either party can walk
away al any time so 1 feel o them o be successTul you must retain that
slemand

Conduct of Proceedings

342 Should there be s uniform set of procedures regulsting the
conduct of hearings in 3l cases heard at first inslance?

Yes and current procedures applied at Rights Commissioner and LRC
Conciliation are broadly fine but do nesd some amendments to bring mors
consislency o individual hearings  and  ensure full complianee with
invastigative procedures Le ssus g booklet on how hearing will be conducted

313 Should first instence jurisdictions be empowered fo dismiss
what are adivdged %o be Fivolous, vexatious or misconcebved
claims without holding s format hearing?

Yas but vou would need to lsave the oplion open for the complainart to
appeal such a8 conclusion o prevent possible moves in some such
ciroumstances 1o seek udicial review o injunclive refief

314 Should hearings of employment rights disputes 7 appeals be
heard in public or in private?

FPublic hearings should be promoted

3458 Should there be uniform period submitting appeals?

=

Al appeals within § weeks of receipt of dedision of first instance body and
indead o High Court where point of law arises from second instance body



