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APPEALS TRIBUNAL-RECOMMENDATHONS

CONCEPTS/BACKGROUND
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Fersonal Rights

it 1y essential in the interest of justice that iy a situation where people have valuable rights
and entitiements, including Constitutional rights, and where these vights are in dispute or
the subject of controversy, that proper procedures are in place to deal with those disputes
otherwise such disputes will eveniually end up regularly in the costly forum of the

Lourts,

Iy the employment area such rights usaally consist of the right to have a job, the right 1o
garn & Hvelihood, the vight to a m.mwm wﬁwzmr vy a proper forum, the ﬁwmx i gortain cases o
reprimand or o ﬁrmgm;r of to OO

Such rights are n 4&&? referred to as wmm.%mmw rights, because they relate o people as
individuals, attracting, because of their vital importance, many legal entitlements.

Useneral Righis
These rights can be contrasted with personal rights in that they deal with the rights of
groups and different sections within soclety Lo, the right to negotiate on behaif of
sections of society and groups with other sections of maiﬁw and groups, the right to make
agreoments, w set and agree conditions in & climate of mutual trust. Such is achisved by
negotiation, consensus and mulual agreements and are usually decided by the majority of
mermbers of each respective group.
in the industrial and employment area such rights are usually enjoved by trade unions
representing employees in the workplace, with power under ficence, 10 negotiate
agreements, with emplover vecognised bodies, usually over pay and conditions.

FLINCTIONS
In situations where controversy arises 88 {0 the exercise of these rights two functions
come into play e,

1/ khudicial Functions
Where disputes arise between individual parttes over personal rights, with esch party
wﬁmmmmﬁ%ﬂw wmﬁcmﬁm views then in the absenve of agreement ¢ w zy the courts or
preferably some independent adidicating body must adjudicate on such mm_m_wé_ﬁmm_ The
bodies because of the nature of these rights, in deciding mé issues ratsed either in favour
of onwe party or against one party, w.&ﬁ, {6 Mﬁmﬂza sae mﬁ 5, of make awards, Such
Hemctions wre by necessiy binding and are commonty o f,:%m il funetions
Such bodies sre sald to be exe ?%@ ng,nm <k fmetions.
b the .%.mw% nent ares i% wt reising judicial functios

.&-c-

1 are normally the

g n

bmpstoyment Appeads Tribimal, %rm wouit Court on appeal, and in cortain clroumstances

the High Court and the supreme Court, becaose they mamﬁmﬁ%w on dispates pvolving
sersonal righis e.g. dismissals —whether the dismissal is fair or unfaly, also redundancy ~
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whether a redundancy sifuation exists or not, given the circumstances involved, o

whether an employes is unfairly selected for redundancy or not. Such decisions in the
Employment Appesds Tribunal and the Cireuit Court on appeal are open 1o challenge in
the higher courts, so i s %mmﬁwf that the adjudication body, when adjudicating on
disputes adopts w‘ r provedures, and natural and Constitutional justice, Bodies whe
exercise Judicial Functions which are outside the Courts regime are independent quasi
iudicial bodies, wwﬁwc they exercise many of the functions of the courts and as such
must be independent and their decisions are legally binding subject 1o the right of appeal.
This area in conjunction with the Personal Rights as already outlined is governed mainty
by the Unfair Dismissals Acts 1977 as amended, and the Redundancy Paviments Acts
{967 as amendad, snd other Acis mcmmmm,mzm ancillary rights,

Nop-hudicial Functions

Where disputes arise between different groups in society aver a variety of issues and such

groups try to negotiate a solution to the satisfaction of both parties, and agreement is

eventuatly reached mvolving “a give- and- take™ approach, and involving skilled

negotiators or representatives acting for cach respective group. Such agreements are not
normally legally binding and come by way of mutual trust and understanding coupled

with Ssmiﬁ.&&%m norms and practices, where a dispute arises fater on mﬁm either party
can refer the matier in dispute 0 an independent body which will make

recommendation on the matter in dispute. Because of their make-up mmm DOWETS

bestowed on them such bodies usually enjoy immunity from suit.

Such bodies and parties are said to be exercising non-judicial functions.

In the employment area as already stated such parties mainly consist of both emplover

and employee trade unions, the Labour Court and the Labour Relations Committee, As
already stated, such agreements, because of their nature are not normatly open to

chalienge in the higher courts. This area together with the General ?%? as already

cutlined outlined above is governed %mﬁww by the industrial Relations Acts.

CONCLURIONS

Having regard to the sentiments as expressed the following pasterns emerge,
in the @Emmﬁémw ot arca two distined streams or patterns come into play each one
presenting its own type of problems Le

P Rights - wdentified mainly as Jw&m.mmﬁ 8, 18L ;mpﬁzﬁﬁ pay o
and deadt with by independent rm%fm ddicial bodies, exercising Judicie m Emwma.mv..,...

m«.

2iCeneral Righte- iemtifled msinly as the m?mm% negotiate and make agreements which
although are not ?mmm? bindhing carey @ status, and are ﬁ.. R nmmmﬁ which enables ¢

4 sty
w0y survive by vistue of matual trust and establ M

348 s obwi fous .M,w at both robey are distinctly separate and showld be kent that way because
they deal with different problems, whick mvolve hmw ferent methods and svstems in



of problems, otherwise confusion keading to costly court

4/in o general but not precise way these separate streams or patterns are reflected as
follows:

{ayThe first stream ~ dealing with personal rights, and exercising judicial functions s st
present dealt with by the Emplovment Appeals Tribunal, an independent quasi- iudicial
independent tribunal comprising of three members Le. a Chairman who is 2 practising
barrister or solicitor, a2 member from the trade vidon sector and finally a member frorm the
emplovers’ group. Its headguarters is located at Davitt House, 65a Adelaide Road, Dublin
2, and hearings are organised and held in Dublin and in various locations throughout the
country. As already stated this area is governed by the Unfalr Dismissals Acts 1977 ax
amended, and the Redundaney Payments Acts 1967 as amended, and other Acts,

WE e seeond strewr —dealing with general rights, and exercising non-judicial functions
is at E?nmm dealt by the Trade Union body both collectively and individually who are
m?r?& to negothate and broker agreements with the various recognised employer
groups. When there are difficelties over the interpretation of such agreements these are
usuatty referred to the Labour Court or the Labour Rights Commission who issue
findings which are by way of recommendation only but which nevertheless carry
considerable weight and influence, and ensure indusirial peace, goodwill, economis
stability, and understanding, examples of such agreements in mra past have been Zmdm@amw
Wage Agreements, and at present the “Croke Park Agreement”, The Labour Court i
located at Number 4 Haddington Road. Dublin 4. isnot g %ca_ﬁa Court, Smwﬁw
legally binding decisions but rather making recommendations to parties who have place
their trust and reliance on such body, The Labour Relarions Commission is located st
Tom Jobnson House, Dublin 4. As already stated this area is governed by the Industrial
Relations Acts.

RECOMMENDATIONS

?aEﬁwmmmzw?mrE_cf:am_mw,mrmmm?m%m?ﬁxgwﬁ.oﬁwammE%Smw?ﬁ
problems with different personnel, and in 2 different way. as of necessity. This would
avotd confusion, and delavs culminating with probalbde numerous referrals to the courts.
The approach recammended is a seple and straightforward approach involving
minimum disruption.
tis accepted, appreciated, and recognised, that both bodies have carried ouf romendious
work over the vears, in the case of the first stream the B raployment Appeals Tribunal,
a?mm the mmm?mmm in volume of vases coming before the Tribunal over the vears coupled
m; 8 m,mmrm ease of stalt and administrative o5, and in the case of the secon
s sinall way contributed o the indusirisl peace which has been
wongh the vears,
r_ mr CHEe % W mm& stregrn one can only judge s perfiemance in a meaningful, fair
3H

and objective manner by measuring #s performance taking into account m_,;‘ ubstantia

wod e




inerease in the volume of cases rogether with the increase in staff and support fac]
and allowing for retirements wi transfers,

ADVANTAGE: Rach respective body deals with ity own specific area separately o there
is ne duplicity or overlapping.

278 recovnend that the Tribunal would continue to operate mainly under the Unfair
Dismissals Act 1977 as amended and The Redundancy Paviments Acts 1967 as amended,
but would be expanded o include dealing with such matters as %ﬁa?a ut Paragraph 4/
The compaosition of the Tribunal has proven to be very effective since it is comprised of a
soticitor/barrister acting as chairperson, ensuring that proper and fair and Constitutional
procedures are adopted by the Tribunal iy carrving out its work thus aveiding costly court
referrals, and this is bomne out by the fact that so few referrals have been made io the
High Court. That both remaining members one coming from the Trade Union ares and
the other from the Emplovers’ Associations, have 2 weslth of knowledge and sxperience
i dealing with industrial relations and the practical problems in the work-place

especially problems involving individuals” rights or the rights of small groups @w workers
and also in dealing with and negotiating with management. This ensures & ve eey fair
hearing Tor the parties involved. The fee structure in comparison to other sinsiiar
Tribunals is very low. That the tribunal while sitting s an ideal forum for speedily
dealing with ancillary statutory entitlements if pleaded by the pariies concemed o,
Hohday entilements, under the Organisation and Working Time Act 1997, entitlernent
under the Minimum Notice and Ternw of Employment \wr@, 19773 10 2008, i proper
ﬁmwmﬂw,

ADVANTAGE: The present make-up of the Tribunal ensures a very fair and thorough
heartng for the parties,

3/While both streams should be separate that does not mean that there should be no
changes.
ADVANTAGE: Some tidving up needs 1o be done,

1 would recommend that any remaining part of the judicial funciions pertaining 1o
personal rights 1o, Employment Equality Agency, matters dealing with anti-
diserimination and equality and bullying in the workplace, and which form a very small
part of the Labour Court/babour Relations Uomnission set up, would be transferrad to
the Employment Appeals Tribunal. T would recommend that any part of the Emplovment
Appeals Tribunal which deals with indusirial relations (if any) be transferred fo the
Labour Court/Labour Relations Commitice

ADYANTAGE: That such changes as recommended would ivolve the minkmum

legiglative change, disruption and expense, with Hitle or no interference with existing

contractual obligations. Such change by s mmmmﬁ_ wisuld be carried out speadily and
¥ ?5 Ay, B ch body/strearn will be able o concentrate fully on Ity own ares of
here would be no confusion or overlapping of resources.

recorrmend that the Tribunal should rematin in IS present form because g
Sorts and wwwﬂxw Courts, including the Ol mm Connt on appeal from the
%m&fv?m
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irars Courts, the Tribunal sues g il weitten resort on in




mn‘ﬁa@fﬁ?&wﬁ:M.M.mmﬁmmwmxmmwwﬁm%mmm:.M.mmmﬁwmumﬁwmmﬁmz.. mwmzmg.ﬁmmwmE.mmamzm
Uhairperson, whereas all of the above Courts only make an Order stating the result and
Ay sanchion or award, and nothing morg.

ADVANTAGE: The fact that there is a written report from the Tribunal is of tremendous
vaiue (o the parties whether they are represented or nof, and helps to understand how the
decision was arrived ai, and whether they should appeal or not.

H/As the Employment Appeals Tribunal in its present form, is also in many cases forum

I3

of hearing of first instance and as such is not operating as an appeals tribunal | would
recommend that its name be changed o “Indusirial Hearing Tribunal” or “Emplovment
Dnsputes Tribunal®,

ADVANTAGE: It would be more appropriste, and lead o fess confusion.

JUnder the Payment of Wages Act 1997 and the corresponding statutery nstrument,
whereby an emplovee disputes payments received for work done . T would recommend
that the provision providing for service of proceedings separately on the emplover be
abolished as it is unnecessary and confusing, That proceedings be served on the Tribunal
who will notify the other party, should suffice as is the case in all other proceedings in
this area. That the necessary amendments fo the Act and to the corresponding Statutory
Instrument be made accordingly,

ADVANTAGE: This eliminates obvious confusion that created great difficuity for the
respective parties, at the hearing stage. It also brings # fnio line with all other applications
to the Tribunal,

/1n relation w0 agreement by settlement where the parties settle the matiers in dispute by
nrutual agreement and compromise. Every effort is made 1o encourage this, at different
stages of the hearing i.e. before the hearing starts, while parties are exchan ging
documents, and after the firest or second day, when the respective parties would be more
entightened as to how their case is going, but withowt getting the Tribunal involved as
direct involvement by the Tribusal could compromise is neutral iy.

HoweT this must be operated in a controlled way, and the Tribunal has (o strike a balance
between allowing time for diseussion leading (o & possihle compromise and a discussion
which simply would be just wasting valuable time.

i recommend that this should continue but only ag desoribed above. However any request
from the parties for time to diseuss should be seriously considered and moniiored.
ADVANTAGE: H saves time and obvistes the need for reports. However an experienced
Fribunal should gauge such discussions carefully so 23 0 reduce time wasting 1 a
rnimurn in the event of s settlement not being reached




OTHER POINTS,

M another system was sdopted as wgmamﬁ for the hearing these cases, then the partiss
would not have m% henedit of the me {and practical collective expertise of the Tribunal

and this could Iead to problems

Hlikewise s already stated 5 judgement from the Registrars Court would only involve
an order stating the result toge mwﬁ, with the sanction and or the award. There would be no
wawa:._‘m,ﬁmﬁaﬁm&wmm?ﬁm.m%mmmmmﬁ

3 s ironic that on appeal to the Chreult Court (a higher body} from the Employiment
Appeals Tribunal, there is only an Order encompassing the result and the sanction or
award! There is no written report,

4/ The Registrars Courts at that level are already overloaded with ancillary applications
and may not have the capacity to deal with detailed he earmgs and additional kong lists, as
would involve the B %mwafﬁﬂm Appeals Tribunal.

3/ The Registrars Courts deal mainly with ancillary applications in relation o or as part

of {ull hearings in the Clrouit Couwrt and may not be suitable for full employment hearings
or disputes

6/ Mew system as proposed would Wm%aw a high degree of legislative change which
would be complex. cordsing and costly in the fong run, |t would alse invelve a fen ngthy
ransitional period.

77 New system as proposed would involve transferring hearings from the more informal
atmosphere of the Tribunal svstem to the more formal atmosphere of the courts.

/ Mew system as proposed would have serious implications in relation 10 existing
contraciual obligations,

9/ The existing system should continue together with a certain amount of “tdying up”,
atmed at svording unnecessary confusion and overlapping, as it has performed reasonably
well over the vears arad has g very low foe structure compared to other similar tibunals,

where fees are paid per case gt a higher level rather than per day at a reasonably fow
feved
VERS WS z?rm by the intreduction of g small amount

stream as outhined which created g mmmmmw
a5 described above,

‘ E%Wr M

¢ wonidd be ﬁa.mw. difficult and confusing o vy and run an employment hearing

1l xmﬁmnmﬂw Con & ransiional basieowith tribunal m‘_m% ags, i1 that the Registrars
m ourt IS 8 Cramt v Wm,m a single porson presiding whereas the wibunal hearing would hase

= B




st forum would only issue an Order in o

three personned presiding, ared similarly the >
AEg & written report fogether w WWMW g

ssial forey whersas the mamawm Forum wouihd be
Pyterrinution Crder, ¥

CHARLES COROCORAN, MW L FOL Arb, Dip inth Ak, Aceredited Madimor,
Sember of wﬁﬁmawmw% 4 for NRAAFA, ﬁ.dmﬁl oY m::\w&r Tand mﬁmﬁmi
SMuomber of Panel of Arbitrators for Holiday Cases ~Chartered Instituze of Arbitratom
Member of Panet of .ﬁ.m‘wwm& ors for Personal m m:& Cases sustained abroad while on
holiday on package tours - Chartered Instinnte of Arbltrators.

Member of Preputes Ay nh.w : Panel for PRT.B.

w,wwmm\w;m..mx FITREE - 33%%%@3 Appesls Tribunal.
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