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Executive Summary

1.1 Introduction and Context

This report presents the findings and recommendations of an organisation review commissioned by the Department of Enterprise, Trade and Employment on behalf of the Competition Authority.

The review was carried out by Deloitte & Touche between May and October 2000 with the full co-operation and involvement of staff.  The Competition Authority is committed to the process of change and has embraced this review process.

The objectives of the review were to examine and make recommendations in relation to the Authority's current organisation, workload, business processes, systems and resource requirements (including staffing levels).  The objectives also required that the recommendations take account of the position of appropriate comparator organisations, either at home or abroad.  International comparators in the US, UK, Finland and Sweden were examined.  The domestic comparators were the Office of the Director of Telecommunications Regulation (ODTR) and the Health and Safety Authority (HSA). 
The review took place at a period of change for the Competition Authority arising from a number of factors including high turnover of members and staff, a process which was ongoing over the duration of the consultancy.

1.2 Issues

We have identified a range of issues during the review process.  The principal issues relate to:

· Structures

· Lack of financial/staffing independence

· Ill-defined roles and responsibilities

· Resource/staffing strain

· Poor deployment of staff

· Lack of staff development

· Inadequate formal planning

· Inadequate advocacy/information dissemination and awareness creation

Our recommendations focus in particular on the above.

1.3 Structure and Roles: Recommendations

Substantive issues concerning absence of mission, role clarity, reporting relationships etc. emerged, all of which highlighted a structure that is unsuited to the Competition Authority’s present and future needs.  

Three potential structural options were explored:

Option A: Build on the current structure of the Authority but formalise the roles and functions of the chairman and members.  It establishes an Executive Board to run the Authority with the chairman as the Executive Director and the current members as Directors.  Specific functional areas of responsibility are assigned to each Director (see section 1.5), and each Director is assigned a staffing complement.  The Secretary of the Authority takes responsibility for the Administrative function.

Option B: Identical to Option A but establishes an external advisory panel to guide and act as a sounding board to the Executive Board.

Option C: Identical to Option A but establishes a formal external board to oversee the work of and advise the Executive Board.  The Executive Board would be accountable to the external board.

This report recommends the immediate implementation of Option A and the short to medium term implementation of Option B.  Some of the supporting rationale includes the following:

· The nature of the Authority’s work mean that it is already accountable to numerous bodies, e.g. the Courts, the DPP, the Minister for Enterprise, Trade and Employment.

· The members of the Authority (Directors under new structure) are expert in the competition field. 

· The need is for an external source of new ideas, guidance and advice rather than a supervisory body.  In addition, there is also the potential for including overseas expertise on an advisory panel thus ensuring that the advice provided is in line with best international practice.

· This is consistent with the recommendations, interalia, of Cadbury (UK) and EU 5th Directive.

· The advisory panel can have more flexibility in membership than an external board.

· Option B is more suited to the size of the organisation and is likely to be less difficult to implement than Option C.

· Although the separate roles of Chairman (of an external Board) and Chief Executive (Executive Director) are not created, the advisory panel establishes a counter balancing mechanism that is sufficient for the needs of the Competition Authority.

In the normal day-to-day running of the Authority the Executive Director should have the power to exercise a casting vote, with the possible exception of decisions concerning proposed legal proceedings.

Figure 1.1
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· The Executive Board should have sufficient economics and legal expertise as these are the two core disciplines.

1.4 Independence of the Competition authority: Recommendations

We have considered staffing and financial constraints in the Competition Authority which are due to its existence as an office of a parent department.

Our recommendations are aimed at increasing the independence afforded to the Competition Authority while at the same time recognising its financial dependence on an outside source.  Consideration was given to the situations that apply in other public sector organisations and regulatory authorities such as the Office of the Director of Telecommunications Regulation (ODTR), Commission for Electricity Regulation (CER), the Pensions Board (PB), the Health and Safety Authority (HSA), the Equality Authority (EA), the National Treasury Management Agency (NTMA) and the Irish Aviation Authority (IAA).  Our recommendations include:

· Establishing the Authority as a corporate independent body.

· Affording the Authority the right to recruit its staff directly.

· Grant aiding the Authority through the Department of Enterprise, Trade and Employment, coupled with the right to spend this grant in an autonomous fashion.

1.5 Functions and Workload: Recommendations

A number of underdeveloped functions were evident in the Authority. Issues regarding the appropriateness of workload for various staff were also identified.

Our review identified five functional areas in the Authority and recommended that separate divisions and appropriate staffing structures be established under each function.  Each functional area should be led by a Director of the Authority (with the exception of administration which is led by the Secretary of the Authority).  The five divisions are 

· Cartel Division (Enforcement)

· Monopoly Division (Enforcement)

· Competition Policy Division (Mergers, Notifications & Studies)

· Regulated Markets Division (Competition Advocacy/International Work)

· Administration Division/Office of the Executive Director

In addition, the following recommendations are made:

· Staff should be continually developed and provided with opportunities for learning so that they can take on more complex cases over time.

· Business plans should be agreed and finalised prior to the commencement of the year in question.  It should be the responsibility of the Secretary of the Authority to ensure that this is achieved.

1.6 Work Processes: Recommendations

A number of recommendations arose out of our high level review of two of the Authority’s main processes, namely enforcement and notifications:

· Greater levels of teamwork and communication should be adopted during investigations into complaints and notifications.  Staff consider the level of teamwork that is adopted during merger referral investigations as very effective and morale boosting.  A similar, albeit scaled down, approach should be adopted for other investigations.

· Legal advisers should become more involved at all stages of the consideration of matters being dealt with by the Authority, thus helping to contribute to the efficient handling of all matters.

· Economists should focus on economic work and analysis to the greatest extent possible.

1.7 Staffing: Recommendations

An analysis of the Authority’s staffing complement revealed that it was significantly lower than its comparators and inadequate to handle its workload.  There is a clear need to strengthen the enforcement and notifications and to develop appropriate functions for advocacy, international work etc.

Projected staffing levels for the Authority are illustrated in Table 1.1 and are broken down according to divisional area and profession.  They are based on our:

· review of staffing in comparator organisations (which included a review of workload and the qualifications and professions of staff, e.g. case officers, lawyers etc.), 

· understanding of the competition legislation pertaining to Ireland, 

· knowledge of the Authority’s processes and the work they entail,

· assessment of the Authority’s workload and projected workload,

· identification of the need for much greater attention to planning and advocacy, 

· consultations with external stakeholders, and

· consultations with members and staff, and former members and staff.

Table 1.1

Projected Staffing Levels

	
	Enforcement

- Cartel Division
	Enforcement

-Monopoly Division
	Competition Policy Division

(Mergers, Notifications & Studies)
	Regulated Markets Division
	Administration

Division/

Office of the Executive Director
	Total

	Executive Director/

Directors
	1
	1
	1
	1
	1
	5

	POs
	
	
	
	
	1
	1

	APs
	
	
	
	1
	1
	2

	Gardaí
	3*
	
	
	
	
	3

	Lawyers
	1.5
	1.5
	1
	1
	
	5(

	Economists
	3
	3
	2
	2
	1
	11(

	HEOs
	1
	
	1
	
	1
	3

	EOs
	1.5
	2.5
	1.5
	1.5
	
	7

	COs
	3
	2
	2
	1
	1
	9

	Legal Secretary
	
	
	
	
	1
	1

	Total
	11
	10
	8.5
	7.5
	7
	44

	Existing Establishment
	6
	6
	5.5
	5.5
	6
	29


*see note 1 below.

(Two of these lawyers should be senior lawyers.

(Four of these economists should be senior economists – one for each division with the exception of Administration.
Table 1.1 represents a staffing level which should gradually be achieved over the next one to two years as the Authority expands its functions and develops in new areas.  However, the process of staff recruitment should commence immediately.
The following notes represent our main rationale for the above staff numbers.  Targets for each of the Divisions in the light of increased staffing are set out in the Report.

1.
Enforcement Divisions – Cartel & Monopoly

At present there are more than 200 cases open in the Authority, of which 100 are concerned with cartels.  These Divisions will be required to deal with this backlog, as well as step up the Authority’s level of activity in the enforcement area.  In addition, an increase in the number of complaints to the Authority can be anticipated once it strengthens and increases its competition advocacy and public relations functions.  This increase is likely to be in the region of 30%, based on other countries’ experiences.  As many of the legal considerations are criminal in nature, it is considered that a group of in-house Gardaí would be the best trained to assist in necessary evidence taking, preparation of cases etc.  Care should be taken if this approach is adopted (as opposed to using Authority staff for this purpose); a build up of such Gardaí should only be instead of, and not additional to other staff increases suggested.  The use of Gardaí in this role should be re-evaluated after perhaps two years.

2.
Competition Policy Division (Mergers, Notifications, & Studies)

This Division will be responsible for mergers, notifications, studies under the Competition Act and competition in the professional services sector. It will also share responsibility for competition advocacy generally with the Regulated Markets Division on a needs basis.  There exists a backlog of 40 notification cases.  There is an accepted need to conduct considerable research into the optimal handling of these cases.   There is also a need to (a) tackle the existing backlog of Studies to be carried out under Section 11 of the Competition Act, and (b) plan and implement a programme of further Studies.  Together with the other issues identified in the range of responsibilities proposed for this Division, a staffing up of the staff numbers in the Division is justified.

While it appears likely that the merger function may transfer fully to the Authority, this is by no means certain and a final decision is awaited.  The same applies to decisions on other competition issues which are being considered following the Report of the Competition and Mergers Review Group (CMRG).  Therefore, recommendations on the extent to which any Department staff need to transfer to the Authority to support a more expanded mergers function is not appropriate at present, but should be debated further when the future becomes clearer, and the new numbers assigned to the Competition Policy Division settle in and absorb their tasks. 

3. Regulated Markets Division (Competition Advocacy/International Work) 

This Division will be concerned with competition advocacy, international work etc.  There is an acceptance that this function has been inadequately staffed, and needs considerable enhancement.

4.
Administration/Office of the Executive Director

This function requires increased numbers in order to take in:

· an expanded Chairman/Executive Director role,

· the need for cohesive planning,

· the substantially increased computerisation and information dissemination envisaged, and

· the need to have some senior personnel supporting the dual functions of administration and processing/planning

It is in this context that we recommend that the position of Secretary of the Authority should be upgraded.  The Secretary’s responsibilities will include managing the throughput of work in the Authority (i.e. ensuring that all correspondence is appropriately assigned, keeping abreast of progress and bringing relevant matters to the attention of the Directors), IT (which includes managing the implementation of the recommendations contained in Chapter 6), internal and external communications, HRM etc.

In the context of this increased staffing complement, additional recommendations are also made:

· Even though staff will have come from particular disciplines (such as law, economics etc.) they should be called case officers/assistant case officers with the emphasis being on teamwork and role rather than the individual competencies of particular disciplines.

· Civil Service staff at HEO and EO levels should continue to work as case officers and assistant case officers respectively.  Appropriate training should be provided where necessary.  

· During the transitional phase when new structures and arrangements are being put in place, currently underutilised staff should be assigned to the areas of most activity, i.e. enforcement. 

· Having considered the two options concerning the allocation of staff, i.e. according to functional areas or as a pooled resource to be drawn on as required, the allocation of staff according to functional areas is recommended.

· Consideration should be given to employing an accountant in the Authority.  In the short term, such expertise should be provided on a consultancy basis.

· In the event that the Authority does not become a corporate independent body that has the right to recruit its own staff directly, the following should apply:

· The Department should consider the interests and capabilities of potential appointees to the Authority in the context of their roles in the Competition Authority.  

· There should be opportunities for greater liaison between civil service staff in the Authority and the Department of Enterprise, Trade and Employment. This is to overcome feelings of isolation and improve the image of the Authority within the Department.  

· Civil servants should be guaranteed a transfer out of the Authority after a specified period of time (18 months to 2 years), if it is their wish to move.  In this way, a move to the Authority could be viewed as an opportunity to gain experience and participate in a different type of work rather than a move into an office isolated from the Department where career prospects are viewed as poor.

1.8 Staff Development: Recommendations

The absence of appropriate opportunities for staff development was identified as a key issue.  Recommendations to address this deficit are:

· Career structure for economists and lawyers to be established such that promotional opportunities are available.  Progression to Senior Case Officer (Principal Officer equivalent level) should be possible (as this would allow staff to then apply for Authority membership positions).  We are aware that future legal advisor positions will be appointed at Principal Officer level and we recommend that senior economist positions should be at Principal Officer level.

· Senior economists and lawyers should perform a key role in developing more junior staff, providing learning opportunities, encouraging staff and providing work recognition and feedback.  Members of the Authority (who will be divisional heads under the new structure) should also play an active role in this regard in relation to all staff in their respective divisions.

· A performance management system should be devised and implemented for all staff in the Authority.

· A training needs analysis should be conducted leading to the development of a training programme for the Authority that takes into consideration the training opportunities employed in benchmark organisations.

· All staff should be provided with opportunities to move between the Divisions in the Authority at various intervals (between one to two years) as part of an overall objective of maximising staff development opportunities.

· Staff training should include 5/10 days training in Competition Law (this is viewed as an essential grounding for all staff in their initial year in the Authority).

· IT training is required (should be considered in the context of the recommendations made in Chapter 6).

1.9 Organisational Culture: Recommendations

There is a strong need to address the poor organisational culture that prevailed in the Authority at the time of this review.  It should be borne in mind that dealing with other issues and implementing other recommendations contained in this report will help to address the organisational culture issue, e.g. communications will be improved naturally if the right environment is in place in the Authority.  The implementation of several of our recommendations, e.g. in relation to structure, clearer reporting relationships, clarification of job specifications, establishment of career development opportunities etc. will help foster greater staff morale which in turn will support the enhancement of communication.
· Communications should be improved between all categories of staff and efforts should be made to ensure that staff are kept informed and up to date on all developments in the Authority. Communication can be improved through a variety of formal measures, e.g. regular staff meetings and briefing sessions, use of staff noticeboard, use of bulletin board on Lotus Notes system, greater use of a team approach to work etc
· Teamwork should be fostered in the Authority.

1.10 Physical Resources: Recommendations

Dissatisfaction with the physical resources available to the Competition Authority was a common theme throughout this review.  We are aware that the Competition Authority will be required to discuss its future accommodation requirements with the Department and in this context, we recommend that:

· Improvements should be made to the physical layout of the office spaces to facilitate better staff communication.  Following the reorganisation of the Authority’s divisions, all staff in the same division should be located in close proximity.  This means that staff are located according to function rather than grade or profession.

· Appropriate meeting rooms and an additional conference room should be provided to enable internal staff discussions and presentations to take place as the existing conference room is too often unavailable for such discussions. 

· Additional storage facilities should be made available and the filing cabinets in the Civil Servants’ office space should be relocated to this space.

· Additional office space is made available to the Authority in order to implement the above recommendations.

1.11 Public Perception: Recommendations

The Competition Authority has recently suffered from unfavourable media portrayals which have contributed to the development of a poor public perception.  As with the organisational culture issue, the implementation of several of the recommendations (e.g. concerning staffing, training etc) contained in this report will contribute to the improvement of this problem.  Some additional recommendations include:

· Increased emphasis should be placed on PR and training.  This is crucial to improving the public perception.

· The development of a more positive image of Authority should be developed within the Department of Enterprise, Trade and Employment so that it is not viewed as the assignment of “last resort”.  

1.12 Information Systems and Use of Technology: Recommendations

Several issues were identified relating to the Authority’s information systems and use of technology.  We have made a number of recommendations classified under the following headings:

Information Systems Organisation

The key issue is the Authority’s lack of control over the systems it uses and the current inadequate level of support being provided for those systems.  Possible solutions are to:

· Negotiate a more effective service level agreement with the IT Unit in the Department of Enterprise, Trade and Employment.  

· Outsourcing systems support requirements. 

· Hire a permanent IT specialist from within the Civil Service ranks, with secondary backup support from the Department's IT Unit. 

· Hire an IT specialist on contract. 

Case/File Tracking

· There is a strong business case for a package which would allow the Authority to prepare books of evidence for court cases through scanned exhibit documents.   Possible options include a package solution or a custom solution.  However, the decision on the most appropriate option should be deferred pending a re-evaluation of the Authority’s needs following the implementation of the remaining recommendations in this report.

Financial Systems

The key issue in respect of financial systems is the Authority’s lack of control over the systems it uses and the current inadequate level of support being provided for those systems.  Two main options are available:

· Negotiate a service level agreement with the Accounts Branch of the Department of Enterprise, Trade and Employment, which would allow the Authority to escalate support requests when necessary through a defined process, and also negotiate some level of read only access to the FMS system. 

· The Authority could install its own accounting package, which could be interfaced into FMS, and could support subsequent financial independence.  Interfacing to FMS would take considerable effort but is not impossible.

Operating systems

· The Department will be standardising all desktop machines to Microsoft Windows 98, and Netware 5 at the back end. We recommend that the Authority adopt this standard.

Remote Access / Teleworking

· In order to facilitate remote access, we recommend a solution based on Citrix Winframe PCAnywhere. This solution would involve a server connected to the LAN with PCAnywhere running and access to mail provided by configuring Lotus Notes Mail for remote access on users laptops or home machines. 

Databases

· A further Notes Database should be developed for the purposes of improving the European Union database file tracking system.

Training

· A significant number of IT training days should be provided for all staff (probably about 12 days per person).

Section 2: Introduction

2.1
Terms of Reference

The Terms of Reference for the review as agreed by the Steering Committee were:

· To examine the Authority's current organisation, workload, business processes, systems and resource requirements (including staffing levels, both in absolute terms, and in terms of deployment and grade mix), and

· To make specific recommendations going forward in relation to the issues examined in the above.  These should, except for business processes and systems, take account of the position of appropriate comparator organisations, either at home or abroad.

2.2
Methodology

The review has been structured according to a phased approach:

Phase 1 – Project Initiation

Phase 2 – Data Collection

Phase 3 – Data Analysis

Phase 4 – Development of Recommendations

Phase 5 – Report Finalisation 

This review has been undertaken on a partnership basis with staff, former staff and relevant stakeholders having the opportunity to participate fully.  

Phase 1 involved communication of objectives to staff and background data collection together with general project management planning and scheduling.  A copy of the staff briefing document is presented in Appendix 1.

Phase 2 involved 

· consultation with internal and external stakeholders, and 

· review of the practice in comparator organisations.  

Consultation with internal stakeholders involved:

· Analysis of documentation as supplied.

· Completion of a staff questionnaire through individual interviews with all members and staff of the Authority (16 interviews in total)
. 

A copy of the staff questionnaire is presented in Appendix 2.

Consultation with external stakeholders involved:

· Eleven individual interviews (key contact points in stakeholder organisations).

· Seven individual interviews with former members and staff of the Competition Authority.

In terms of coverage of stakeholder input, the following organisations were consulted as part of this review:

· Competition and Mergers Review Group (legal representation – two interviews)

· Competition Council, IBEC

· Competition Press

· Consumers’ Association of Ireland

· Department of Enterprise, Trade and Employment (two stakeholder interviews)

· Food Drink Association, IBEC

· Irish Congress of Trade Unions

· Irish Small and Medium Sized Enterprises

· Small Firms Association, IBEC

Review of the practice in benchmark countries involved:

· Collection of all relevant publicly available information for each of the benchmark organisations, e.g. annual reports, mission statements, internet searches, OECD reports etc.

· Liasing with a nominated contact in each of the benchmark organisations for the purposes of gathering specific information relevant to this review.

· Face to face interviews with the nominated contact in each of the two domestic comparator organisations, i.e. the Office of the Director of Telecommunications Regulation (ODTR) and the Health and Safety Authority (HSA).

Phase 3 consisted of an analysis of the data collected and identification of the key issues relating to the terms of reference.  A workshop was held with the Steering Committee to validate our understanding of the Authority’s current situation and the key issues arising.

Phase 4 involved the development of recommendations in relation to each of the key issues identified.  Phase 5, finalisation of the end report, will begin following receipt of feedback to this draft report.

2.3
Structure of this Report

This report is divided into five sections:

· The Executive Summary (Section 1) contains an overview of the main issues and recommendations arising from this review.

· Section 2 provides an introduction through a review of the terms of reference for this study and the methodology employed.

· Section 3 presents an overview of the Authority’s current situation and processes.

· Section 4 sets out the key findings from the domestic and international comparative exercise.

· Section 5 identifies the key issues arising from this review and details our recommendations.
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Section 3: Current Situation

This section presents an "As Is" presentation of the situation prevailing in the Competition Authority at the time of the review, i.e. June 2000.

3.1
Background to Current Situation Assessment

It is important to highlight the organisational background against which the current situation assessment took place.  The early part of 2000 represented a period of significant turmoil and uncertainty for the Competition Authority.  Our review and staff consultations followed a wave of resignations and departures from the Authority.  A new Chairman had just been appointed following a period of five months with no Chairman in place, a member vacancy had existed for six months and the Director of Enforcement had resigned while the appointment of a new Director was awaited.  Approximately one quarter of the Authority’s staff had resigned leaving numerous administrative, economic and legal vacancies.  Inevitably these factors contributed to a low morale situation and impacted unfavourably on the current situation that was presented to us.   

Nevertheless, as highlighted in Section 2.2 our study was not confined to consultations with current Authority members and staff but also included consultations with former Authority members and staff and a range of stakeholders.  Therefore, this report does not pertain exclusively to the position of early 2000.  Our assessment and recommendations are based on an overall balanced view of the Competition Authority which recognise the current problems that exist in the Authority but also take cognisance of the situation that pertained prior to early 2000.  

3.2
Organisational Context in Brief

3.2.1
Competition Authority – An Overview

The Competition Authority was established on 1 October 1991 under the Competition Act, 1991, which is based on Articles 85 and 86 of the EU Treaty.  The Authority is an office of the Department of Enterprise, Trade and Employment and is fully resourced through that Department.  The Authority has its headquarters at Parnell Square, Dublin 1. 

The functions of the Competition Authority are defined in the Competition Act, 1991 and the subsequent Competition (Amendment) Act, 1996.  The 1991 Act sets out the basic rules of competition and prohibits arrangements that have as their objective or effect the prevention, restriction or distortion of competition and/or the abuse of a dominant position.  

The 1996 Amendment Act provides for the Authority to have an enforcement function.  It gives the Authority the power to investigate breaches of competition law and, where necessary, to bring civil and criminal court actions in order to stop anti-competitive arrangements or abuses of dominant positions.  

The Authority reflects the functions bestowed on it by these two pieces of legislation in its mission statement which is:

"To promote greater competition in every sector of the economy by tackling 
anti-competitive practices, thereby contributing to an improvement in economic welfare."

In addition to its formal functions, as outlined in the Competition Acts, the Authority also seeks to promote greater awareness among the business community and the general public of the need to eliminate anti-competitive business practices.

With respect to the work of the Authority to date there is broad acceptance of the high quality of its decisions.  This is evidenced by the lack of court challenges to its decisions.  In the political arena, the Authority is not the subject of criticism for taking decisions or setting priorities that are inconsistent with the law or broader public policy concerns.

3.2.2
Functions

The functions of the Competition Authority can be described as follows:

· Enforcement

The enforcement function is concerned with investigating and, if necessary, bringing court proceedings against alleged anti-competitive practices.  In the course of investigations, the Authority has the power to obtain search warrants, and enter and search the premises of business undertakings. The Authority reacts to complaints received and, to a minor extent, commences investigations on its own initiative.  However, this statement should be clarified by pointing out that the complaints received by the Authority can be classified into a number of categories (e.g. outside scope of Competition Acts, minor matters, priority issues etc.), whereas all own initiative investigations are concerned with priority issues.  Therefore, the absolute number of own initiative cases may appear small (e.g. less that 7% of total cases in 1999) but in reality, they account for a high proportion (e.g. 30% in 1999) of serious cases.  Furthermore, complaints can, in some instances, be generated by initiatives taken by the Authority itself aimed at targeting particular practices or areas, e.g. public announcements made by the Authority.

· Notifications

The notifications function involves taking decisions in respect of agreements notified to it by the parties involved.  Any party to an agreement has the option to notify it to the Authority.  The Authority may issue a certificate stating that, in its opinion, the agreement does not contravene the Act, or it may grant a licence permitting an agreement which would otherwise be prohibited, where it believes that the agreement is beneficial.  Submissions are invited by the Authority for all notifications received.
· Merger Referral

Under the Mergers Act, 1978 all proposed mergers and takeovers above certain thresholds must be notified to the Minister for Enterprise, Trade and Employment by the parties involved.  Following an initial assessment of proposed mergers in the Department of Enterprise, Trade and Employment, the Minister may refer a proposed mergers to the Authority for further investigation.  The Authority is normally given one month to investigate the merger and report to the Minister.

· Competition Advocacy/International

The objective of the advocacy function is to create a competition oriented environment and a positive attitude to competition.  Advocacy activities largely involve the preparation of studies and reports on possible impediments to competition that are not contrary to the competition legislation and consequently are not examined under the enforcement function, e.g. legislative or regulatory requirements that could potentially be anti-competitive.  Advocacy can be undertaken in respect of any practice or method of competition in any sector of the economy, either on the Authority’s own initiative or at the request of the Minister for Enterprise, Trade and Employment.

The international function involves exchanging information and co-operating with other national competition authorities as well as participating at various international competition forums, e.g. EU, OECD.

· Freedom of Information (FOI) Requests

This role came into effect on 21st April 1998 following the enactment of the Freedom of Information Act, 1997.  The Authority has one month to respond to FOI requests but can seek an extension if a request is particularly detailed or complex, and the one month time limit is not feasible.

3.3
Organisation and Resources

The Competition Authority is operating on a budget of £1.219 million. It has an authorised staffing complement of 24 (at commencement of our review and time of stakeholder review).  This comprises five full-time members, two Legal Advisors, five Economists and a Secretariat of 12 (at mixed Civil Service grades).  Included in the members are the Chairman of the Authority and the Director of Competition Enforcement
.  With the exception of the civil service staff, positions in the Authority are filled on a contract basis
, i.e. the economist and legal advisor positions are short- term (usually three years) contract positions.

Members are appointed by the Minister for Enterprise, Trade and Employment for terms of five years and are eligible for re-appointment.

The Authority, through its members, is a collegiate decision making body seeking consensus in all of its decisions.  The members are a group of experts who examine, review and make decisions in respect of:

· notifications,

· recommendations from the Director of Enforcement in respect of proposed legal proceedings.

Although the qualifications for membership of the Authority are not specified in legislation, members tend to have senior management experience and/or expertise in economics, law and/or business.

At the time of our consultations, there had been considerable turnover of staff, particularly members and professional staff, in the Authority.  Two members (including the Chairman) resigned from the Authority prior to their full terms being completed.  Both positions had been filled.  The Director of Competition Enforcement had also resigned his position (but not his membership of the Authority) and the new Chairman of the Authority had been appointed Director of Enforcement by the Minister for Enterprise, Trade and Employment. 

Four economists had resigned from the Authority before their contracts were completed.  Three economist positions were vacant.  Over the previous two years there had only been one four week period when all five economist positions were filled.  Both legal advisor positions were vacant.

In relation to the civil service staff, there were two clerical officer vacancies.  In addition, a number of civil service vacancies were due to arise, due to staff transfers, promotions, etc.

The Competition Authority is structured around two divisions – one responsible for the enforcement function and the other for notifications and other Authority functions.  The Director of Enforcement is responsible for the Enforcement function.  Within the enforcement division staff are loosely divided into two sections, one dealing with alleged cartel cases and the other dealing with alleged abuse of dominance cases
.  The remaining members take responsibility for notifications and other functions.  The economists and civil servants are split between the two divisions.  The legal advisors provide legal advice to both divisions and the members on an as need basis, and are particularly involved in cases where legal proceedings are taken.  

The Secretary of the Authority is not attached to any particular division.  He acts as Secretary to Authority meetings, and is responsible for the Authority’s budget, IT resource, annual report, offices etc.  He performs a management role in respect of the civil service staff and liases with the Department of Enterprise, Trade and Employment on a daily basis.  In addition, the Secretary is the FOI Internal Reviewer for the Authority.  There are two FOI decision makers at HEO level.

The organisation chart for the Competition Authority at the time of the consultations is set out in Figure 3.1 below.

Figure 3.1

Organisation Chart (at time of consultations)
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A number of staff vacancies were filled since the time of our consultations.  In addition, the Tánaiste approved an additional five posts for the Competition Authority during the course of the review raising the approved staffing complement from 24 to 29.  At the time of writing (October 2000) the actual number of staff  working in the Authority totalled 19.5 and was broken down as follows:

· 5 Members

· 2 Legal Advisors

· 4 Economists

· 1 Assistant Principal (Secretary of the Authority)

· 2 HEOs

· 1 EO

· 4.5 COs

3.4
Current Activity Levels

This Section sets out the statistics for the workload of the Competition Authority under each of the main functions identified in Section 3.2.2.  In order to gain an insight into these statistics and the types of activities and work that they involve, Section 3.5 presents role activity diagrams (RADs) for two of the Authority’s key functions, namely enforcement and notifications.  RADs diagrammatically represent the processes involved in an activity and the various people responsible for carrying out each task.  In addition, Appendix 3 details the process, tasks involved, people involved etc. for a cartel investigation undertaken by the Authority.

3.4.1
Enforcement

Level of Complaints

Enforcement activities commenced with the introduction of the Competition (Amendment) Act, 1996.  At the end of 1999 a total of 634 complaints had been received since the passing of that Act.  Of these complaints 147 concerned alleged cartels or price fixing behaviour and a further 127 related to alleged abuses of dominant positions.  In the course of investigating these complaints, 54 searches of premises have taken place.  A total of 102 complaints did not come within the scope of the Competition Act.  

To date this year, a total of 88 complaints have been received and one search has taken place.  Of the 88 complaints received this year, all have been acknowledged with holding letters.  Table 3.1 below provides an overview of enforcement activities in the years 1998 and 1999.

Table 3.1

Overview of Enforcement Activities

	
	1999
	1998



	Total number of new investigations (complaints plus own initiative) files opened


	160
	160

	Number of new investigation files that were opened on own initiative 


	11
	10

	Number of complaints received


	149
	150

	Investigation files carried over from previous year


	95
	116

	Total number of investigation files on hand during the year (carried over files plus new files opened)


	255
	276

	Number of investigation files closed during the year


	101
	181

	Number of investigation files open at year end


	154
	95

	Number of searches conducted


	36
	12


Extent of Legal Proceedings

In 1999, two cases were referred to the DPP and a summary prosecution was initiated in one case.  No legal proceedings have been undertaken in respect of any cases this year.  Since the passing of the 1996 Act, legal proceedings have been initiated in a total of 14 cases.  These 14 cases can be analysed as follows:

· Nine were civil proceeding cases taken by the Authority.  Three of these were resolved before the courts to the satisfaction of the Authority.  The remaining six are awaiting court hearings.

· One case was a summary prosecution case taken by the Authority.  It is due to come before the courts in the near future.

· Three cases were referred to the DPP. Decisions have not been taken in respect of any of these cases to date.

· In a further case, Counsel has requested that further information be obtained before the proceedings that have been drafted and settled by Counsel are issued.

To date, there has been no indication that files submitted to the DPP have been inadequately prepared nor have any cases been rejected by the Courts.

In addition to above cases, the Authority has also been successful in resolving a significant number of albeit minor cases without having to resort to legal proceedings.

3.4.2
Notifications

The number of notifications to the Authority has declined considerably in recent years.  In 1999, 17 agreements were notified to the Authority and two have been notified so far in 2000.  The backlog of notifications which had accumulated following the peak of 1,159 notifications received in 1992
 has largely been disposed of, and only a small number of notifications remain outstanding, many of which cannot be dealt with for other reasons, e.g. complaint on enforcement side etc.

The decline in notifications can be attributed to the Category Certificates and Licences issued by the Authority.  There are currently three such Certificates and Licences in place.  In addition, the large number of decisions that have now been made by the Authority in respect of notifications has created precedence.  Therefore, business undertakings know what is/is not acceptable under the Competition Act and tend only to notify "test cases" i.e. agreements with unusual or new elements, to the Authority. The EU has also come to a view in its White Paper that it will no longer pursue notifications.

Any aggrieved party to a notification decision can contest the decision in the courts.  In all of the Authority’s notification decisions to date, this has only occurred in one instance.
3.4.3
Merger Referral

The Tánaiste and Minister for Enterprise, Trade and Employment referred one proposed merger to the Authority in 1999 and two in 1998.  The average per year is two.  No referrals have been made to date, this year.  The tight time scale for reporting to the Minister for Enterprise, Trade and Employment demands that the report is prepared by a number of members with a large proportion of staff permanently involved in the investigation for the month leading up to the deadline.
3.4.4
Competition Advocacy and International Work

The Authority is involved in various areas of advocacy and international work.  The following represents an overview of the type of advocacy work in which the Competition Authority is involved: 

· It habitually responds in detail to the many public consultation processes conducted by Government Ministers, as well as other State authorities such as the Office of the Director of Telecommunications Regulation (ODTR) and the Commission for Electricity Regulation (CER), on matters which may involve competition issues.  These arise most often in the telecommunications and energy sectors.

· It regularly provides detailed views and comments to the Department of Enterprise, Trade and Employment on drafts of proposed legislation which may have implications for competition.

· On its own initiative, it puts forward its views on the competition effects of existing licensing systems and other potential restrictions on competition to several public bodies and public fora (e.g. superstore development, the pharmacy sector etc.).

· The Authority also endeavours to establish contact with a number of key influencers of public policy.

The following are some specific examples of recent advocacy/international activities:

· Authority co-hosted a conference entitled The White Paper and the Development of Competition at National and EU Level with the Faculty of Law, UCD.

· Members of the Authority addressed a total of 13 conferences in 1999.  Seven conferences have been addressed this year.

· The sector study - Study of Liquor Licensing Laws – was published in 1998.  An additional study is in abeyance since the departure of two members in December 1999.

· Three discussion papers were published in 1999 and three were also published in 1998.  To date, one discussion paper has been published this year, and another is planned.

· The Authority regularly represents Ireland at EU and OECD competition forum.

· In 1999, the Authority hosted visits from the Director General and officials of the UK Office of Fair Trading and from a representative of the Commission for the Protection of Competition in Cyprus.

· The Authority was involved in training officials from sister organisations in Lithuania and the UK (the Office of Fair Trading).

· The Authority maintains a web site and has published a variety of information brochures and guidelines for the public and business.

3.4.5
Freedom of Information Requests

The Authority received six requests in 1999 and has received nine to date this year.  With the exception of one request the Authority has responded within the specified month.  In respect of one very detailed request, it sought and responded by the end of the third month.

3.5
Role Activity Diagrams (RADs)

Role Activity Diagrams (RADs) diagrammatically represent the processes involved in an activity and the individual responsible for carrying out that activity.  The advantage of representing a process in this way is that it helps to clarify the exact steps that are followed, and also to identify any inefficiencies or opportunities for improvement.  The standard template for Vertical RADs is shown in Figure 3.2.

Figure 3.2

Vertical RAD Template
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Figures 3.3 and 3.4 present RADs for two of the Competition Authority’s core functions, namely enforcement and notifications. Issues arising out of the RADs will be discussed in Section 5: Issues and Recommendations. 

That RADs are only presented for two functions is not in any way downgrading the Authority’s other functions, e.g. we have already referred to the extent and range of activity being carried out by the Authority under the general heading of competition advocacy/international work (section 3.4.4). Rather it reflects the fact that the processes involved in other functions are diverse, subject to constantly variable deadlines and not standardised to any great degree.  They are not, therefore, readily amenable to presentation in RADs.
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Section 4: Comparative Domestic and international Organisations

The terms of reference for this study require our recommendations for the Competition Authority to take account of the position of both domestic and international comparator organisations, with reference to their current organisation, workload and resources (including staffing).  This section presents our summary findings and conclusions arising from the study of two domestic comparator organisations and four international comparator organisations.  Detailed descriptions of the practices in each of the comparator organisations are presented in Appendix 4 to Appendix 9.

4.1 Domestic Comparators

The Steering Committee nominated the Office of the Director of Telecommunications Regulation (ODTR) and the Health and Safety Authority (HSA) as the two domestic comparators.  The ODTR was considered a suitable comparator as it is the sector regulator for the telecommunications industry.  The HSA was identified as appropriate as it is a multi-functional agency like the Competition Authority. The role of both these bodies differs somewhat from the Competition Authority. However, there are sufficient areas of similar activity to allow some lessons to be learnt and applied across sectors. Throughout our analysis of these organisations, we have tried to focus our analysis on the elements that work effectively for the organisation in question and that are potentially transferable to the Competition Authority.

4.1.1 Key Conclusions

From the review of the domestic comparators, the following are the key issues which we consider differentiate these organisations, and are of relevance to the review of the Competition Authority.

· Both comparator organisations have a clear head of organisation.  In both cases there is an individual in place with responsibility to exercise managerial control and push the organisation forward.

· Both organisations benefit from the expertise of a Board, albeit on an informal basis in the case of the ODTR.  Boards comprise a range of experts from the field in question and act as a source of guidance and direction to the executive of the organisation.  They play an important role in future policy formulation.  In addition, boards perform a “watchdog” function over an organisation.  

· The financial autonomy of the ODTR has provided it with significant freedom to pursue strategies that may not otherwise have been possible had it been more closely tied to a parent Department, e.g. it can pursue independent systems and policies in areas such as IT, administration, accounting and human resource management, it can undertake whatever training it deems necessary without having to seek approval of another party, it can implement merit based performance pay structures.

· The ODTR can offer its staff permanent positions (although a minority are employed on contracts) and has flexibility in relation to remuneration.  The HSA also offers all staff, including inspectors, permanent contracts (significant degrees of remuneration flexibility do not apply).  The absence of these factors in the Competition Authority has been a major contributing factor to its recent high turnover of economists and lawyers.  

· The HSA offers career progression paths to both its inspectorate staff and its administrative staff.

· The ODTR does not distinguish between the various staff professions.  This helps guard against potential tensions, e.g. like the tensions that have occurred in the Competition Authority between the various categories of staff.

· Considerable opportunities are attached to training and development.  The HSA has a dedicated training and development officer.  While the ODTR has not adopted any formal approach to training to date, training is actively supported within the divisions.  In addition, the Human Resources Manager has responsibility for training and is presently conducting a training needs analysis.

· The emphasis that the ODTR places on fostering relationships with the organisations it regulates lessons the extent to which it is required to adopt a "heavy-handed" approach to its regulation, e.g. to date, it has never had to conduct a search. 

4.2 International Comparators

This Section examines the key conclusions arising from the review of the systems of competition enforcement in the United States of America, Finland, Sweden and the United Kingdom.  The Steering Committee considers these countries to display models of best practice and selected them for analysis as part of this comparison exercise.  The organisations studied were:

United States of America

· Federal Trade Commission (FTC)

· Antitrust Division, Department of Justice (the Division)

Finland

· Finnish Competition Authority (FCA)

Sweden

· Swedish Competition Authority

United Kingdom

· The Competition Policy Division (CPD) of the Office of Fair Trading (OFT)

4.2.1 Key Conclusions

This section assesses the analysis of the international comparator organisations and compares the Irish Competition Authority with the comparators according to broad macroeconomic issues and specific issues such as function, structures, staffing levels and workload.

Broad Macroeconomic Overview

The table below presents some broad macroeconomic comparatives for each of the five countries under consideration.  Comparing the size (staff numbers) and budget of the Competition Authority with the population and GDP for each country, it can be seen that, with the exception of the UK, Ireland has the least resourced Competition Authority given her population and GDP.  

Table 4.1

Broad Macroeconomic Comparative Indicators

	
	Ireland
	United States

(FTC & the Division)
	Finland
	Sweden
	United

Kingdom



	Population (approximately)


	3.7 million
	275 

million
	5.1 million
	8.9 million
	59

million

	GDP in 1999 (Euro Billions)
	87.12
	10,746
	132.57
	246.86
	1,428.68

	GDP per capita (Euros)
	23,546
	27,409
	25,994
	27,737
	24,215

	Size of Competition Regulator

(number of staff employed)
	24
	1,008


	57
	103
	184

	Relative size (size over population)

	7.7
	3.66
	11.2
	11.6
	3.1

	Relative size (GDP over size)

	3.630
	10.66
	2.326
	2.397
	7.765

	Budget (Euro millions)

	1.548
	133.023
	3.55
	7.614
	15.1

	Relative budget (budget over population)

	0.42
	0.48
	0.70
	0.86
	0.26


Functional Issues

The chief functions and responsibilities of each of the comparators are largely the same.  The aim of each organisation is to eliminate anti-competitive behaviour.  Given that Finland, Sweden and the UK are all members of the EU, the competition legislation in each of these countries is broadly similar as each is governed by EU treaties and directives on competition (indeed the basic wording of the prohibitions on anti-competitive behaviour used by the EU is broadly similar to those used in the Sherman Act in the US).  Nevertheless, there are fundamental differences in the way the law is  applied in each country
.

The following represents the differences in functions or evidence of more developed functions that emerged during the course of the study:

· Merger Notifications

All of the comparators studied have a greater role in respect of merger notifications than the Irish Competition Authority.  The procedure for handling a merger notification was the same in each country (initial assessment - decision to approve or decision to conduct a full investigation – full investigation – final decision).  Countries varied in the way they allocated responsibility for these activities.  The initial analysis is performed by each comparator.  However, in the case of Finland and the UK, a more complete investigation of mergers may be carried out by another organisation, namely the Finnish Competition Council (on foot of proposals from the FCA) or the Competition Commission.  The remaining comparators carry out both the initial assessment and the full investigation (although a different division could carry out the investigation, e.g. FTC model).  In Ireland, a similar procedure is followed.  However, the Competition Authority performs the more detailed investigations (at the request of the Minister for Enterprise, Trade and Employment), with preliminary assessments carried out by the Mergers Unit within the Department of Enterprise, Trade and Employment.

· Policy Functions

Although none of the comparators have responsibility for competition policy formulation, some perform an active role in this area.  This function includes studying conditions for effective competition, proposing changes to policy for improvements to competition and analysing and commenting on new legislative proposals or policy initiatives.  As was highlighted in the individual country discussions, the comparators have specific policy sections to deal with this function.

· International Role

An active international function is evident in the comparators, particularly the European comparators.  Considerable importance and resources are attached to attendance at various international competition meetings such as the EU, OECD, UNCTAD and in the provision of technical aid to developing competition authorities in other countries.  Particular closeness and co-operation is apparent between the Nordic competition authorities.  An indication of the international commitment is evidenced by the SCA where 149 staff days were devoted to attendance at international meetings and providing technical aid in 1999.

· Competition Advocacy and Education

The promotion of competition awareness and the education of business on the competition legislation is a key function for all of the comparator organisations.  If the objectives of the competition legislation can be achieved through non-enforcement measures such as advocacy, then advocacy should be pursued as it is clearly more cost effective than costly enforcement activities such as legal action.  This statement is in no way meant to undermine the importance of legal proceedings (the Division pursue active advocacy and prosecution functions).  We fully accept that a competition authority must be seen to have the desire and ability to pursue violators of the law and to take and win big cases.  The point is that once it has demonstrated that it can and will do this, it might be the case that competition advocacy activities become more effective.  The FTC, the Division and the OFT are particularly active in this area (the OFT embarked on a major educational campaign prior to the enactment of its new competition legislation).  Details of individual country approaches to advocacy and education are explored through Appendices 6 to 9.

· Research

The research function is developed to varying degrees in comparator organisations.  Sweden is particularly proactive in this area but other organisations are less active, e.g. the Division produced no discussion papers in 1999.

Structural Issues

The comparators displayed a significant degree of homogeneity in terms of structure and organisation.  Overall the competition authorities appear to be organised around three main division types – sectoral enforcement divisions, merger divisions, policy/advocacy/international divisions.  A number of striking structural differences between the Irish Competition Authority and the comparators are apparent:

· Head of Organisation

All of the comparators have a defined head of organisation (e.g. Director General, Director of Competition Policy) with overall authority and responsibility for the running of the organisation.  In no case is the head of organisation linked to any of the functional areas such as mergers or notifications.  

· Enforcement Divisions

Complaints departments are organised around sectors of the economy or type of complaint, e.g. the OFT has a cartel investigation unit and four sectoral departments.  This type of sectorisation is evident in all comparators, including Finland, the smallest of our comparator organisations.

· Notifications 

Notification departments (apart from merger notifications) are not evident in other countries.  Instead notifications are dealt with by the mergers department of the appropriate sectoral department that also deals with complaints in that sector.  The decline of notifications is a phenomenon experienced by all comparators and, therefore, a separate division to handle notifications is no longer required, and indeed is not provided for in forthcoming EU legislation.

· Review of Decisions

Most of the comparator organisations have a body in place that reviews and decides on decision proposals made by the operative departments or reviews decisions made at various stages of an investigation and authorises the further progression of investigations, e.g. the FTC Commissioners, the Finnish Competition Council.  In the OFT, the decisions of the Director of Competition Policy are subject to review by the Director General of the OFT.  In the case of Ireland, the right to review decisions rests with the Courts.

· Pooled/Shared Resources

Increased movement and flexibility of staff across divisional areas or the use of pooled resources is evident in some comparator organisations, particularly those where the overall mission of the organisation is not purely competition related, e.g. the OFT, the FTC.  In these organisations some economists are not specifically assigned to the competition functions but rather work in an economic division that provides support/advice to the competition function.  These economists also provide support to other missions of the organisation, e.g. consumer protection.  However, this arrangement does not preclude economists from also working directly in competition divisions, e.g. as is the case in the OFT.  Also evident is the use of ‘Case Officers’ working across disciplines on a case by case basis. 

Staffing 

The following table provides a comparison of the staff categories employed in the Competition Authority and the comparator organisations.

Table 4.2

International Comparison of Staffing Levels

	
	US Federal Trade Commission


	US Anti-trust Division

Department of Justice
	Finnish Competition Authority
	Swedish Competition Authority
	Competition Authority

(Approved Levels)



	Total Staff Employed
	285
	763
	57
	103
	24

	Economists
	40
	59
	19
	43
	5

	% Economists
	14%
	7.7%
	33%
	42%
	20%

	Lawyers
	151
	351
	15
	34
	2

	% Lawyers
	53%
	46%
	26%
	33%
	8%

	Other Professionals 
	36
	-
	13
	9
	5

	% Other Professionals
	13%
	-
	24%
	8.7%
	20%

	Accountants
	4
	-
	-
	3
	-

	% Accountants
	1.4%
	-
	-
	2.9%
	-

	Paralegals
	25
	123
	-
	-
	-

	% Paralegals
	8.8%
	16%
	-
	-
	-

	Administration 

Staff
	29
	230
	10
	14
	12

	% Administrative Staff
	10%
	30%
	19%
	14%
	50%


Comparison of Staffing Levels and Categories

· Although the UK situation could not be represented in the above table, we know that the CPD employ a total of 114 case officers/assistant case officers, the majority of whom have a legal or economic background.  Therefore, it is possible to conclude that 71% of the CPD’s total staff of 184 have either a legal or economic qualification.  

· The above table illustrates that the Competition Authority employs a lower proportion of economists and lawyers than its international comparators.  In terms of economists, Ireland is well below her Nordic counterparts but higher than the US comparators.  This perhaps reflects the fact that the US agencies view themselves as prosecutorial law enforcement agencies and are very active in the area of taking cases, many of which are high profile, e.g. Microsoft case.  

· The US agencies employ a significantly higher proportion of lawyers than any of the comparators.  Ireland is well below all comparators.

· Ireland’s proportion of administrative staff is considerably higher than any of the comparator organisations.

· A number of the comparators employ accountants to ensure that a commercial focus is maintained and that the necessary expertise is available to analyse and interpret any financial statements or information that is uncovered in the course of an investigation or merger assessment.  While the numbers involved are small, the advice and support they provide is considered beneficial.  The Irish Competition Authority has not employed accountants to date.

· In the US system, case officers are almost always lawyers.  In the other countries examined case officers are generally economists or lawyers.  This differs from the Irish system where case officers are either economists or civil servants but never officially lawyers
.

· In all of the countries examined there were persons employed with dedicated responsibility for matters such as human resources, training, and public and media relations.

Workload

Table 4.3 - Table 4.6 compares some workload statistics for each of the comparators with their respective staffing levels
.

Table 4.3

Number of Complaints (1999 statistics) Vs Staffing Levels

	
	Finland


	Sweden
	United Kingdom
	Ireland (approved staff levels)
	Ireland

(current staff levels)

	Number of complaints


	189
	266
	1,728
	149
	149

	Number of complaints per employee (approx.)
	3.3
	2.6
	9.4
	6.2
	8.8


When compared with Finland and Sweden, the Irish Competition Authority cope with a higher number of complaints per staff number, even if staff levels were at full authorised levels
.  

Table 4.4

Number of Complaints (1999 statistics) Vs Number of Economists and Lawyers

	
	Finland


	Sweden
	Ireland (approved staff levels)
	Ireland

(current staff levels)

	Number of complaints


	189
	266
	149
	149

	Number of complaints per economist (approx.)
	10
	6
	30
	74.5

	Number of complaints per lawyer (approx.)
	13
	8
	75
	149


Table 4.5

Number of Notifications (1999 statistics) Vs Staffing Levels

	
	Finland


	Sweden
	Ireland (approved staff levels)
	Ireland

(current staff levels)

	Number of notifications


	23
	72
	17
	17

	Number of notifications per economist (approx.)
	1.2
	1.8
	3.4
	8.5

	Number of notifications per lawyer (approx.)
	1.5
	2.1
	8.5
	17


The above tables demonstrate that economists and lawyers in the Irish Competition Authority are required to deal with a significantly higher proportion of complaints and notifications than their Nordic counterparts.  This not only applies at the Competition Authority’s current staffing levels but also at its approved staffing levels.

It should be pointed out that the above figures may be somewhat misleading as other competition authorities also have a significant workload attaching to the mergers function.  The mergers function in the Competition Authority at present results in a relatively light workload.  Therefore, the difference in volume of work expected of economists/lawyers in other countries may be higher that the above tables indicate.  In order to demonstrate this point, Table 4.6 below provides an overview of some of the ratios of merger notifications to staffing levels evident in comparator organisations.

Table 4.6

Number of Merger Notifications Vs Staffing Levels

	
	Federal Trade Commission 
	Antitrust Division
	Finland
	Sweden

	Number of merger notifications
	4,642
	4,642
	86
	168

	Number of notifications per economist (approx.)
	116
	79
	5
	4

	Number of notifications per lawyer (approx.)
	31
	13
	6
	5


Staff Training and Development

Throughout Appendices 6 to 9, details of the training opportunities afforded to staff in comparator organisations were highlighted.  This analysis made clear the significant importance that is attached to continuous training and development in other countries.  Legal training is particularly evident in the US while the remaining comparators adopt a more balanced approach to legal and economic training.  Specialised training for staff participating in searches of premises is also a component of training programmes.  The recently initiated model of training in the CPD of the OFT is an example of an extensive training programme that addresses the key competencies required of staff working in a competition authority.

Section 5: Issues and Recommendations

This section sets out the key organisational and staffing issues identified in the review process, primarily through the feedback provided from members, staff, former staff and the stakeholder consultation process.  We also describe our recommendations for the future development of the Competition Authority.  Our recommendations vary significantly in time frame.  Some have the potential to be implemented immediately while others are more long term in nature and may require legislative change in order to be implemented.  In formulating our recommendations we have drawn considerably on the experiences of both the domestic and international comparator organisations.

It also important to highlight that much of this review including the majority of staff and stakeholder consultations took place in June 2000.  Therefore, we recognise that some of the issues identified in this Section no longer apply as appropriate corrective actions were initiated in the course of the review, e.g. lawyers and economists are now appointed to permanent positions in the Authority.

5.1
Context

Prior to the discussion of the issues, we believe that it is important to reiterate the organisational context in which this review took place (section 3.1).  It is necessary to note that the review coincided with a particularly difficult and uncertain period for the Competition Authority.  Undoubtedly factors such as high turnover, long standing vacancies etc. had an impact on the feedback that was provided to us during member and staff interviews.  We consider that many of the difficulties that the Authority is currently encountering have arisen and been accentuated due to these background factors.  

Nevertheless, we are aware, through our consultation process and interviews with former staff, that the Competition Authority can be a vibrant workplace.  The majority of members and staff like the work in the Authority and are very committed to its work despite a lack of resources (particularly human), ill defined job specifications, underdeveloped structures and difficulties concerning career development and job tenure.

In addition, we recognise that some of the issues highlighted below are not solely the responsibility of the Competition Authority, given that it is an office of the Department of Enterprise, Trade and Employment.  We are aware that the Authority is not free to spend its budget in an autonomous way and that approval is required from the Department on several matters, e.g. IT, training.  

5.2 Nature of Recommendations

It is important to bear in mind the qualitative nature of a significant number of our recommendations.  This makes quantitative cost/benefit analysis difficult.  Indeed, attempting to quantify benefits which are essentially qualitative can be damaging and misleading as it draws attention away from the very significant qualitative benefits that are achieved, e.g. it is possible to quantify the costs of training and the benefits, to some extent, e.g. increases in staff efficiency leading to more complaints being handled per day.  However, a range of less tangible benefits are also associated with training, e.g. increased staff morale and buy-in, more teamwork, lower levels of staff turnover, higher degrees of staff commitment, better communication etc.  In addition, the range of outcomes which we expect will result from our recommended organisation structure (e.g. clearer reporting relationships, enhanced communication, better job specifications etc.) cannot be represented in purely quantitative terms. 

Following from our study of the Authority and the identification of significant problems that exist concerning poor organisational culture, low staff morale, inadequate levels of communication and teamwork etc, it is inevitable that several of our recommendations are aimed at addressing such non-quantifiable factors.  In addition, it is important to view all of our recommendations as part of a package which will operate in synergy with each other rather than as independent stand alone remedies.

Despite the qualitative nature of many of our recommendations, we have endeavoured to quantify the costs and benefits associated with our recommendations to the greatest extent possible while also highlighting the less tangible, but equally important, benefits that apply.  Cost/benefit schedules that are both quantitative and qualitative have been prepared under each of our main headings of recommendations (see Section 5.12).

5.3
Structure and Roles 

Issues

· The overall mission and thrust of the Competition Authority needs to be more explicitly defined.  Staff consultations revealed that there is confusion and a lack of clarity as to whether the Competition Authority’s primary role is that of an enforcement agency or whether it is a multi-functional agency.

· There is an absence of role clarity in relation to the position of Chairman of the Authority.  The Competition Acts provide for the position of Chair but they are silent on the functions and responsibilities of the position.  This implies that no individual has overall managerial authority and control for the future direction and running of the Authority.  While individual Chairmen perform the roles that one would expect of the position, i.e. overseeing the work of the Authority, providing direction etc., the competition legislation does not specify what the role should be.  This absence of definition in relation to the Chairman’s role was highlighted on numerous occasions during consultations.

· The Chairman of the Authority is unduly exposed when he is also performing the role of Director of Enforcement.  It is our view that the Chairman should be looking at the broader picture of all aspects of the Authority’s work and not be specifically associated with any particular functional area  In addition, there is a danger that enforcement decisions might not be perceived as collective Authority decisions when the Chairman is the Director of Enforcement.  Furthermore it is more difficult for the Director of Enforcement to discuss issues with the rest of the Authority or use them as a sounding board when he is also the Chairman.  Having the person who makes recommendations for bringing legal proceedings (i.e. the Director of Enforcement) separate from the Chairman and rest of the Authority ensures an essential counterbalance within the Authority and the necessary separation between the investigation of a case and the decision to prosecute.

· The Authority is lacking in overall mission and direction.  Although the Authority has a well written mission statement, our consultations revealed that, in practice, there is general confusion and absence of clarity regarding the exact future direction of the Authority, e.g. there is a feeling that the enforcement function is the only active area and that other areas do not form a significant component of the Authority’s work. 

· With the exception of the Director of Competition Enforcement, no other member of the Authority has any specific responsibilities assigned.

· Authority staff, particularly those not working in the Enforcement area, are unclear as to exact responsibilities and are experiencing a lack of direction.

· There is an absence of a defined structure or clear roles and reporting relationships (particularly the case in the non-enforcement work areas).  We are aware that there are numerous background factors as to why this is the case.  Up to the recent departure of a significant number of staff from the Authority, there had been an identifiable body of staff working in the enforcement function.  Within this grouping there were relatively clear reporting relationships, although consultations revealed that these relationships could be blurred, at times.  With respect to the non-enforcement area, clear structure and reporting relationships were always lacking.  This was understandable given that three members were working in the non-enforcement area and based on the small number of Authority staff.

Recommendations

· The above issues have contributed to the formation of the view that the current organisation and structure of the Competition Authority are unsuited to its present needs.  In addition, the current structure will be especially unsuited to the envisaged expansion of the Competition Authority where roles and functions will be considerably grown and developed (see section 5.5 Functions and Workload).  We are proposing three possible structural options for the Competition Authority.  We have identified the advantages and disadvantages associated with each.  While each option represents an improvement on the current structure, we have identified one option (option B) to be what we consider the preferred option for the Authority.  Option A involves the least change for the Competition Authority.  We consider that Option A could be an appropriate interim solution for the Authority which could be implemented relatively quickly as a stepping stone to the full implementation of either Option B or Option C.

· Underlying all possibilities is the imperative that the future functioning of the Competition Authority requires that the roles and positions of the Chairman, Authority members and Director of Enforcement be more clearly delineated and defined.  This is coupled with the necessity to establish a clear structure where there is clarity and transparency in relation to roles, responsibilities and reporting relationships.

· Under each of the options we are assuming the existence of five divisions within the Authority:

· Cartel Division (Enforcement)

· Monopoly Division (Enforcement)

· Competition Policy Division (Mergers, Notifications & Studies)

· Regulated Markets Division (Competition Advocacy/International Work)

· Administration/Office of the Executive Director

The rationale for these functions and divisions is presented in section 5.5 Functions and Workload.

· These options address the broad structural arrangements for the Competition Authority, i.e. its overall top management structure.  More detailed discussion of staffing arrangements and staff numbers for divisions is presented in Section 5.7 Staffing.

Option A 

· Option A is essentially an "As is" scenario, i.e. the current set up of the Authority remains the same but with modifications that enable greater clarity and definition of roles and responsibilities and that establish clear reporting relationships.   

· The title "Director" should be equally applied to all Authority members and not just to the Director of Competition Enforcement.

· The title "Executive Director" should be applied to the Chairman of the Authority.

· The Executive Director and Directors should be known as the Executive Board of the Competition Authority.

· The role of the Executive Director should be clearly defined:  

· responsibility for the overall planning and direction of the Authority (the Executive Director must act within the parameters of the Competition legislation), 

· responsibility for exercising a full executive mandate in relation to the day to day running of the Authority, i.e. performs a chief executive officer type role,  

· powers to exercise a casting vote, should it become necessary, to direct the Authority.  However, in the case of a recommendation to take legal proceedings, the casting vote provision should not apply.  To proceed on the basis of a casting vote would be highly undesirable.  A casting vote situation would only arise if either one member was absent or abstained from voting.  Assuming the circumstances surrounding the decision would have to be disclosed to the court, a defence counsel would almost inevitably point out that if the body of people who are expert in the field are so divided as to the existence of a breach of the law, the defendant could not possibly be found guilty beyond a reasonable doubt.  In this scenario, it is difficult to envisage the Authority winning the case.  Therefore, the casting vote provision should not apply for decisions to bring court proceedings.  In cases where a majority decision cannot be reached, further evidence/arguments to support the decision to prosecute should be produced.  This supports the Report of the CMRG and its comments about the need for protection against malicious prosecutions and the fact that an individual heading an investigation could become emotionally involved.

· Each of the Directors of the Authority should be assigned responsibility for a specific functional area, i.e. Cartels, Monopolies, Competition Policy, Regulated Markets.  The Executive Director will have overall responsibility for all of the Authority’s functions.  In addition, the Secretary of the Authority will have responsibility for the Administrative function and will report directly to the Executive Director.

· The Executive Director will not be the Director of Competition Enforcement.  Instead there should be provision for two Directors within the Authority (i.e. Directors with responsibility for cartel and non-cartel cases respectively) to perform the duties of Director of Competition Enforcement (may require legislative change to implement).  

· The Authority’s staff should be allocated between the various functional areas (see Section 5.7 Staffing).

· The Authority continues to be responsible to the Minister of Enterprise, Trade and Employment.  The Executive Director and the Directors of the Authority should be appointed by the Minister.  In the event that the Executive Director or any other Director looses the confidence of the Authority, the Minister should have the power to remove that individual from office.

· In suggesting this structure, we are not suggesting that the Divisions operate in isolation of each other.  As with most organisations, communication and cross fertilisation of ideas across Divisions will be part of how the Authority conducts its business on a day to day basis.

Figure 5.1
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Advantages

· Organisation has a clearly identifiable managerial head responsible for providing the Authority with overall direction.

· Executive Director has a defined role.

· All directors of the Authority are assigned areas of responsibility.

· Staff are assigned to specific functional areas.

· Clear reporting relationships are in place.

· Can be implemented quickly.

· The Directors of Competition Enforcement positions are separate from the role of Executive Director.

· Requires little legislative change.

· Derives credence from the structures of comparators, i.e. clear head of organisation, identifiable functional areas and assigned staffing.

Disadvantages

· Any perceptions that the Authority is not completely independent of or removed from the Department of Enterprise, Trade and Employment will remain.

· The Executive Director works in relative isolation.  Other than the Directors, there is no board or grouping operating outside of the Authority that could act as a source of expertise, guidance and direction to the Executive Director, i.e. there is no sounding board in place against which ideas can be tested, discussed and more fully developed.

Option B

· Option B attempts to maintain the advantages of Option A while at the same time addressing its shortcomings.

· All provisions associated with Option A continue to apply.

· An advisory panel to the Competition Authority should be established.  The purpose of this panel is to advise the Executive Director and the Authority Directors, e.g. on policy matters, future plans and strategy, significant decisions etc.  Such a panel would be an external source of ideas and commentary to the Competition Authority.  The Authority would not be bound by the advice given.

· Membership of the advisory panel should be agreed by the Executive Director in consultation with the Directors and should consist of between three and five people.  No individual should be appointed without the majority support of the Executive Board.  However, membership should always include a nominee of the Minister of Enterprise, Trade and Employment.  

· Membership should be on the basis of expertise or knowledge that is relevant to the Competition Authority and not on the basis of organisational representativeness.

· The Executive Board has the right to remove and replace the members of the advisory panel, where appropriate.  Membership should be periodically reviewed to ensure that it includes the right mix of expertise according to the issues at hand and the needs of the Authority.

· Option B establishes a structure within the Authority that is broadly similar to the ODTR.  The major difference is that the ODTR advisory board is informal while we are proposing that the advisory panel for the Competition Authority be established on a more formal basis.

Figure 5.2

Option B
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Advantages

· The advantages of Option A continue to apply.

· Makes a wider pool of expertise available to the Executive Board.  There is also the potential for including overseas experts on the advisory panel thereby ensuring that advice is in line with best international practice.

· Ensures that some system of external checks or counter balancing is in place on the actions of the Competition Authority while acknowledging that the Authority is not bound or obliged to follow advice offered.

· Provides the sounding board that is absent from Option A.

· As an external body is available to advise the Executive Board, progress should be made in reducing the perception that the Authority is not completely independent of or removed from the Department of Enterprise, Trade and Employment.

· Flexibility in membership of advisory panel.

· Relatively straightforward to implement.

Disadvantages

· The advisory panel is a source of advice and comment on proposed actions to the Executive Board.  As the Executive Board is not accountable to the panel, the advisory panel does not establish a full checking or counter balancing system.

· The Executive Director is still responsible for overall strategic and corporate objectives as well as day-to-day chief executive managerial responsibility.  In a typical organisation (where there is an external board with a chairperson in addition to a chief executive officer position), these roles are separate and complement each other.  Naturally this is not possible when the two roles are assigned to the same individual.

Option C

· Option C would represent the most structural change for the Competition Authority.  It would overcome all of the disadvantages of Options A and B.  However, it raises other difficulties which we believe, make it an inappropriate option for the Competition Authority at the present time.

· All of the provisions applying to Option A continue to apply.

· An external Board should be established comprising between three and five people.  This Board should be part time and comprise:

· a nominee of the Minister for Enterprise, Trade and Employment, 

· competition and other experts (e.g. legal, economic, commercial etc), and

· the Executive Director and another member of the Executive Board (in rotation).

The Minister for Enterprise, Trade and Employment should appoint the members of the Board and one member should be appointed chairperson (should not be the Executive Director or any Director of the Authority).  The Board should be a public interest board, i.e. members should be appointed for their expertise and not because they represent a particular organisation.

· The functions of the external Board would include:

· agreeing the appointment of the Executive Director and his terms and conditions, including remuneration

· monitoring the performance of the Executive Director and the Authority

· advising the Executive Director and Executive Board on policy matters

· contributing to significant decisions

Figure 5.3

Option C
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Advantages

· Overcomes the difficulties associated with both Options A and B.

· The Board, through the chairperson is a check and balance mechanism for the Executive Director and Executive Board.  The Board ensures the accountability of the Authority.

· Board is a source of external advice for the Executive Director.  This option also provides for the overseas experts to be members of the Board.

· Separates the roles of Chairman from the chief executive officer role (in this case the Executive Director).  The Cadbury Report
 supports the separation of these roles.  The Chairman should approve strategic decisions submitted by the Executive Director and provide guidance to him in the formulation of overall corporate strategy.

· The existence of an external board is not unusual and found in several other public sector organisations, e.g. the HSA, the Pensions Board, the Equality Authority. NTMA (referred to as an advisory committee but operates in the same way as a board).

Disadvantages

· Considerable time involved in implementing this option.

· Requires significant legislative change.

· Requires changes to existing members’ contracts.

· May be a cumbersome structure given the small size of the Authority (however, as the Authority grows in size (see Section 5.7) its size will be comparable with other public sector organisations which have board structures in place).

· The question arises as to the need for a fully formalised external board given that the Directors of the Authority (the existing members of the Authority) are experts in competition.  In the light of the pool of expertise that already exists in the Authority, an advisory panel is likely to be sufficient to its needs.  It is important to highlight that the quality of the decisions of Authority has never been an issue.

· Potential difficulties could arise in relation to forming an external board who would be responsible for overseeing the work of the Authority.  This is because the pool of expertise in this area is relatively limited.  Those with expertise are regularly involved in positions that would prevent them from being on the Authority’s board, e.g. as expert witnesses or as defence lawyers.  There is conflict with someone being on the board of an organisation and at the same time being in an adversarial legal position to it or working in the capacity of an expert witness for it.  

Recommended Structural Option

Arising from the above analysis of structural options open to the Competition Authority we are of the view that Option A will solve the majority of the Authority’s current structural problems, e.g. lack of mission, lack of role clarity, absence of reporting relationships etc.  Therefore, we recommend the immediate implementation of Option A.

In relation to the implementation of a structural option that will provide the Authority with access to external expertise and advice, we are of the view that Option B represents the most optimal way forward for the Competition Authority.  Our supporting rationale for this option rather than the external board option (Option C) includes:

· The nature of the Authority’s work mean that it is already accountable to numerous bodies, e.g. the Courts, the DPP, the Minister for Enterprise, Trade and Employment.

· The members of the Authority (Directors under new structure) are expert in the area. 

· The need is for an external source of new ideas, guidance and advice not a supervisory body. In addition, there is also the potential for including overseas expertise on an advisory panel thus ensuring that the advice provided is in line with best international practice.

· This is consistent with the recommendations, interalia, of Cadbury (UK) and EU 5th Directive.

· The advisory panel can have more flexibility in membership than an external board.

· Option B is more suited to the size of the organisation and is likely to be less difficult to implement than Option C.

· Although the separate roles of Chairman and Chief Executive are not created, we are of the view that the advisory panel establishes a counter balancing mechanism that is sufficient to the needs of the Competition Authority.

· It is our view that the disadvantages associated with Option C are considerable and are not significantly outweighed by the advantages which it gains over Option B. 

In summary, we recommend the immediate implementation of Option A followed by the more short to medium term implementation of Option B.

5.4
Independence of the Competition Authority

Issues

· The Authority is constrained in its activities by its close association with the Department of Enterprise, Trade and Employment.  It is accepted that the Department does not interfere and has never interfered in the actual work of the Authority, i.e. in case investigations.  The problems mainly arise in the following areas:

1. The lack of financial autonomy meaning that approval must be sought from the Department for a range of spending measures, e.g. training.

2. The requirement to use the systems and resources of the Department, e.g. IT systems, HR systems, rather than implement stand alone systems for the Authority.

3. The need to follow Civil Service recruitment procedures which the Authority view as being slow and prolonged.  This has resulted in vacancies being left unfilled in the Authority for several months, e.g. EO, CO, economist vacancies etc.  Significant delays have occurred between the time positions are advertised and vacancies are ultimately filled.

4. Links to Civil Service pay scales and promotion eligibility requirements are also a source of dissatisfaction. 

· Although the Authority acts independently of the Department, there is a perception among stakeholders that the two organisations are linked and that the Authority would never act in a way that would contravene the view of the Department. 

Recommendations

The options available to the Competition Authority in respect of full independence are rather limited.  This is related to the fact that it can never have full financial independence, i.e. it will always be dependent on Government for its budget.  Therefore, the level of independence afforded to other public sector organisations such as the ODTR, Commission for Electricity Regulation (CER), Irish Aviation Authority (IAA) may be less likely in the case of the Competition Authority.  Such organisations have the ability to raise their own budgets through the imposition of various levies and charges.  In addition, it is likely that the Competition Authority, as a funded public sector organisation, will be required to follow Government guidelines in respect of remuneration.  However, we are of the view that the following recommendations will enhance the independence of the Competition Authority and address the issues highlighted above:

· Establish the Authority as a separate corporate independent body.  As it currently stands the Authority is an office of the Department of Enterprise, Trade and Employment.  There are numerous public sector organisations who are independent bodies while still having supervisory Government Departments, e.g. The Pensions Board (PB), the ODTR, the HSA, the Equality Authority (EA), the National Treasury Management Agency (NTMA), CER.  This would afford the Competition Authority greater status and create enhanced perception of regulatory independence.  Comparator organisations in Finland, Sweden and the UK are all independent organisations and separate from the relevant Ministry.

· The Authority should have the right to recruit is own staff directly.  This is evident is the public sector and international comparators listed above.  We accept that current civil service staff may wish to retain their civil service status.  Therefore, we recommend that civil servants should be afforded a specified length of time working in the Authority, after which they will be required to decided whether or not to stay or return to the Department of Enterprise, Trade and Employment.  This would be in accordance with what has occurred in other organisations, e.g. ODTR, CER, NTMA.  In the case of the ODTR staff were allowed a period of two years before making a decision.

· Better financial autonomy can be afforded to the Authority through the provision of grant aid from the Department to the Authority (e.g. the HSA scenario) and allowing it the flexibility to spend it in an autonomous manner, e.g. establishing its own IT systems, performance appraisal systems etc.  The Authority would be required to negotiate a procedure with the Department regarding the legal budget.  Currently the Department is required to cover the legal costs of the Authority should they exceed the Authority’s budget.  The Executive Director should be the Accounting Officer for the Authority.  At present, the Secretary General of the Department of Enterprise Trade and Employment performs this role.  This is inappropriate as the Competition Authority should be completely independent of the Department.

· While we accept that the Competition Authority would continue to be required to follow Government guidelines in relation to pay, we are of the view that direct recruiting and increased financial autonomy would enable the Competition Authority to pursue measures aimed at increasing the attractiveness of the Authority to staff, e.g. marginally higher pay rates than would be available in the Civil Service (e.g. possible in the case of the HSA), ability to promote staff more quickly.  It should be highlighted that difficulties concerning staff turnover are currently being experienced throughout the public and private sector for reasons relating to the current economic climate.  Attempting to resolve this issue with respect to the Competition Authority is beyond the scope of this review.  

Note:
Our recommendations are broadly similar to the Competition and Mergers Review Group’s recommendations for an independent Competition Authority with its own vote.

5.5
Functions and Workload

Issues

· The civil service staff are of the opinion that they are continually asked to handle the difficult cases or notifications.

· Economists are required to be very flexible in their approach and take on work that is not pure economic analysis, e.g. researching legislation, preparing the Facts Section to a Notification, drafting legal input to analyses, computer forensics equipment.

· The Authority responds to complaints by issuing an acknowledgement and suspension letter saying that it cannot investigate the case due to a shortage of resources.  This is a highly unsatisfactory situation and one that the Authority members are anxious to address as a matter of urgency.  However, staff departures and resultant vacancies have rendered it impossible for the Authority to take on any new cases.

· The notifications function is becoming redundant – only two received to date this year.

· The Authority has a number of underdeveloped functions, particularly in relation to competition advocacy, e.g. industry studies, discussion papers, international work.

· The Authority is not proactive in policy related areas, e.g. commenting on new proposals for legislation, submitting proposals to Government for changes to the legislation etc.

· The finalisation of annual business plans 4/5 months into the year in question is unsatisfactory.

Recommendations

· Staff should be continually developed and provided with opportunities for learning so that they can take on more complex cases over time.

· Our recommendations in relation to role clarity and staffing should address the second and third issues above.

· Business plans should be agreed and finalised prior to the commencement of the year in question.  It should be the responsibility of the Secretary of the Authority to ensure that this is achieved.

· We recommend that separate divisions be established within the Authority for each of its functions.  Each should be headed by a Director of the Authority (refer back to Section 5.3).  The currently underdeveloped functions need to be significantly strengthened.  Based on our analysis of the Authority’s workload, consultations with Authority members and staff, consultations with stakeholders on their expectations of the Competition Authority, we have identified the following as the appropriate functional areas for the Competition Authority.  Validation for our proposed functional areas can be found in our international benchmarking exercise.

Cartel Division (Enforcement)

· Specific division dealing solely with the investigation of alleged cartels.

· The investigation and prosecution of those involved in alleged cartels has been identified as the Authority’s highest priority.  This is consistent with the approach of competition agencies in most countries (e.g. the Antitrust Division, Department of Justice, US, the OFT) and reflects widespread consensus amongst competition experts that cartels constitute the most serious form of anti-competitive behaviour.  In addition, the EU Commission has clearly hinted that a major factor behind proposals for change in the way it operates is due to a recognition of the need to take stronger actions against cartels.  It has also announced the establishment of a cartels section.  The CMRG Report also endorsed the cartels as the main enforcement priority.  

· On average, approximately 25% of all enforcement cases opened are concerned with cartels.  Appendix 3 demonstrated the resource requirements for the investigation of one typical cartel.  It is our view and the view of the Authority, that a minimum of three to four cartel investigations should be successfully completed, while at least half of the remaining cases should be significantly advanced in a year.  Such a performance would ensure that all priority and serious cases are investigated appropriately, and would be in line with the performance of comparator organisations.

Monopoly Division (Enforcement)

· Although cartel cases are the main priority, the Authority receives numerous other complaints regarding anti-competitive behaviour, many of which relate to potentially serious issues and cases.  As the State organisation with responsibility for eliminating anti-competitive behaviour, the Competition Authority must investigate all such complaints and take further action, where appropriate.  

· This division will be responsible for investigating all alleged abuse of dominance cases, sectoral cases, minor cases and any other issues not concerning cartels.  This includes commencing own initiative cases, where the Authority considers that a breech of competition legislation may have taken place.  This division would also be responsible for responding to complaints that do not come within the remit of the Competition legislation.

· Approximately 75% of the cases being handled by this Division are likely to be minor and require considerably less resources than cartel cases.  However, serious abuse of dominance cases are just as complex and resource intensive as cartels.

Competition Policy Division (Mergers, Notifications & Studies)

· This division will be required to deal with all notified agreements to the Authority in an expedient manner, thereby providing legal certainty to the business community about what is/is not permissible under the competition legislation.  

· In relation to mergers, the objective is to provide high quality advice to the Minister for Enterprise, Trade and Employment within the specified timeframe on the mergers that are referred to the Authority for critical examination.

· Currently, the Mergers Section of the Department of Enterprise, Trade and Employment performs functions in relation to domestic and EU mergers.  The responsibility with respect to domestic mergers is to process merger notifications within the time limits and guidelines set out in the legislation
, and advise the Minister for Enterprise, Trade and Employment in relation to their approval, referral to the Competition Authority etc.  With reference to EU mergers, the function is to assess and provide its opinion on all recommendations coming before the Advisory Committee on Concentrations to the EU Commission, as well as attending meetings of that Committee (Appendix 10 provides further information on the resources, workload and processes associated with the Mergers  Section in the Department of Enterprise, Trade and Employment).  Although there are no difficulties relating to the Department’s performance of the function, it appears logical and appropriate that this function be incorporated into the Competition Authority’s merger function.  We are of the view that the performance of this function would benefit from the specific expertise that is available in the Competition Authority, e.g. economic, legal.  Such a transfer would be line with the practice in comparator countries, where this expertise is utilised during the Phase 1 assessment of mergers.  In addition, our consultations have suggested that the transfer of this function from the Department to the Authority is a likely occurrence.  However, we are aware that a formal decision has yet to be made regarding the transfer of the mergers function.  In this context, we recommend that this division of the Authority be prepared for the adoption of an expanded role in relation to mergers.  

· This Division will also be responsible for examining sectors of the economy where legal barriers to entry exist or where the industry structure may be conducive to price-fixing.

· It will also be responsible for generating debate on competition policy issues by publishing Discussion Papers, Section 11 Studies on particular issues, hosting seminars, public engagements, etc.  Competition advocacy will help the general public know who they report anti-competitive activities to, and hopefully also ensure wide compliance with competition law by increasing awareness.

· This Division will deal with competition issues arising from the existence and/or practices of professional bodies.

Regulated Markets Division (Competition Advocacy/International Work)

· The responsibilities of this division represent what are currently the most underdeveloped functions of the Competition Authority.  The following explains examples of the types of activities that are envisaged for this Division.

· It will carry out a wide range of functions dealing with deregulated industries (interface with sectoral regulators).  Some sectors of the economy (e.g. electricity generation, transport) are dominated by state-owned companies, which have, or had until recently, a statutory monopoly. Many of these sectors are currently in transition towards a more competitive structure. Aspects of the transition, such as the way in which a monopoly is broken up, the appointment of a regulator with economic powers, or the retention of special privileges by a particular organisation will affect the speed and effectiveness of the development of competition. The Authority should monitor these sectors, comment quickly on proposals (e.g. Green Papers or White Papers) and on draft legislation, and publicise its views.  Sectoral regulators have been appointed in telecoms, electricity and aviation, and are due to be appointed for finance and health insurance. Generally these regulators have some economic functions and, while they obviously operate under different legislation to the Competition Authority, the Authority may deal with the same issues. It is important that the Authority should develop and maintain strong contacts with the sectoral regulators in order to monitor developments in the area and avoid duplication of effort. 

· Arising from Ireland’s membership of the EU and OECD, there is a significant volume of work. Within the EU, the Authority would monitor and make inputs to DG IV competition cases, Advisory Committee meetings, Commission Decisions, twice-yearly Director General’s Group meetings, individual issues such as the EU’s White Paper on the decentralisation of the application of competition law (which has potentially enormous implications for competition law enforcement in Ireland), sectoral competition issues, etc.  On the OECD front, the Competition Law and Policy Committee is serviced by the Authority; arising from that - but not confined to it - the OECD produces comprehensive documentation on many topics which is relevant to the work of the Authority. Given the range of issues which will arise in both of these fora, and the varying extent to which they will impact on the Authority’s proposed functional areas, it is likely that responsibility for both EU and OECD matters will be shared between the Competition Policy and Regulated Markets Divisions.
· With respect to the development of a policy function within the Authority, we are of the opinion that the Competition Authority should have an obligation to comment on anti-competitive practices in the market, to make proposals for changes to competition policy and to comment on any proposed legislative changes to the Competition laws.  This is in line with international thinking on the role of competition authorities, e.g. the comparator organisations studied viewed this type of public comment as an integral part of their activities.  Our stakeholder consultations revealed a commonly held view that the Irish Competition Authority is not sufficiently proactive in this area.  Close proximity to the Department of Enterprise, Trade and Employment was cited as a possible reason. Again, there is likely to be a need for responsibility in the advocacy  area to be shared between the Regulated Markets Division and other Divisions of the Authority.

Administration/Office of the Executive Director

· Arising from the issues identified throughout this report we are of the view that a dedicated division responsible for administration in the Authority is required.  The need for it will become even more evident as the recommendations of this report are implemented and the Authority grows in size and expands its functions.  The responsibilities of this division would include:

· Managing the throughput of work in the Authority

· Internal communications

· Public relations and media 

· Human resource management

· Training

· Budgeting and financial management 

· IT (development and maintenance)

· Responsibility for reception

· Provision of appropriate administrative support to the Executive Director and the other functional areas

· We envisage a very significant workload for this division as several of the issues listed above represent new areas of responsibility for the Authority (e.g. development and maintenance of own IT system) or presently underdeveloped areas (e.g. public relations and media).

5.6
Work Processes

Issues

In section 3.5 we presented Role and Activity Diagrams for two of the Authority’s main functions, namely enforcement and notifications.  We commend the Authority for the comprehensive procedural manuals in which it has documented these two processes.  Both processes had been reviewed over the previous 18 months and had also been streamlined over time.

We are aware that the enforcement processes were developed following extensive consultation with authorities in other countries and domestic agencies such as the Gardaí and the Revenue Commissioners.  In addition, the procedures were fully reviewed in early 1999.  Opportunities for further external comparison of the processes were facilitated through the secondment of staff from overseas agencies to the Authority (e.g. Finland), the provision of advice to the OFT on its new structures and participation in a US cartel investigation conference (September 1999).  

Another key point with respect to the Authority’s processes is that there are external requirements which dictate the process.  This is particularly true for enforcement and to a lesser extent for notifications.  Court procedures, rules of evidence etc. require that processes follow a certain approach.

Against this background it is understandable that our review of the processes and the manner in which they are conducted in the Authority, revealed that the processes are efficient and represent an effective approach to each of the functions. 

However, there is some scope for improvement in the following areas:

· There is scope for more teamwork and communications among all members working on the investigation.  This is particularly true in relation to the notifications process.

· A view emerged that legal advice was not sought at a sufficiently early stage in the Authority’s processes.

· Much of the work of the economists is not related to economics.

Recommendations 

· Greater levels of teamwork and communication should be adopted during investigations into complaints and notifications.  Staff consider the level of teamwork that is adopted during merger referral investigations as very effective and morale boosting.  A similar, albeit scaled down, approach should be adopted for other investigations. (see Section 5.9 for further discussion on communications)

· Legal advisers should become more involved at all stages of the consideration of matters being dealt with by the Authority, thus helping to contribute to the efficient handling of all matters.

· Economists should focus on economic work and analysis to the greatest extent possible.

5.7
Staffing

Issues

· The Authority is experiencing difficulties in attracting and retaining high calibre staff, particularly economists and lawyers.  Organisations competing for the same staff are offering more attractive packages.  Better remuneration is not the only factor.  Access to more training, up-to-date IT systems, teleworking, standard of the working environment are examples of other important considerations in attracting staff.

· Legal advice is currently being provided on a temporary basis.

· There is an inadequate number of case officers to fully investigate complaints made to the Authority.  Compared to international comparators the staffing levels per complaint are considerably lower.

· A number of staff in the Authority are underutilised, e.g. those involved in notifications, while in other areas, e.g. enforcement, have the potential to be overburdened.  A willingness to work and take on new responsibilities is evident among staff.

· The work of the Competition Authority is unique, e.g. dawn raids, and very different to the work of other sections in the Department of Enterprise, Trade and Employment and the Civil Service.  It requires that individuals have an interest in the area and are suited to the specialised tasks.  Given the random assignment of civil servants and the tendency to assign new staff of the Department to the Authority, there is a risk that the right staff will not be assigned.

· For civil servants, assignment to the Competition Authority is not generally viewed positively - seen as an area removed from the Department of Enterprise, Trade and Employment where there are few career prospects.  

· No-one has specific responsibility for the Authority’s PR and media relations, human resources issues and training.
· A role exists for accountants in the work of the Authority.

· There is a need for a degree of involvement from an Garda Síochána in the work of the Authority, e.g. conducting of criminal investigations, taking statements, ensuring dawn raids are handled appropriately, overseeing the collection of evidence, obtaining search warrants etc. 

· Given the potential for huge volumes of paperwork and files to build up in the Authority, e.g. in the course of investigations or in preparing for cases, there is a need for a specialist role such as a legal secretary with specialised knowledge of file management within a legal environment.

· No individual within the Authority has responsibility for managing the throughput of work and the management of staff, including the members.

Recommendations

Analysis of Staffing Requirements

Table 5.1 below illustrates the current numbers, excluding vacancies, (i.e. on conclusion of this review) of staff in the Authority and the approved numbers, allocated according to the divisions identified in Section 5.5.

Table 5.1

Existing Staffing Levels

	
	Cartel Division


	Monopoly 

Division
	Competition Policy Division
	Regulated

Markets

Division


	Administration/

Office of the Executive Director
	Total

	Chairman/

Members


	1
	1
	1
	1
	1
	5

	POs


	
	
	
	
	
	

	APs


	
	
	
	
	1
	1

	Lawyers


	1
	
	
	
	
	1

	Economists


	1
	1
	1
	1
	
	4

	HEOs


	1
	
	1
	
	
	2

	EOs


	
	1
	
	
	
	1

	COs


	1
	
	
	
	4
	5

	Total


	5
	3
	3
	2
	6
	19

	Total (approved)
	6
	6
	5.5
	5.5
	6
	29


A study of the staffing of:

(i) Internal/Irish equivalent organisations, and

(ii) Similar authorities in other selected countries,

indicated that the staff numbers in the Authority even if brought up to establishment numbers, are not adequate to handle existing case loads, not to mention the expansion of functions (as outlined in Section 5.5) which may also include an expansion of the Authority’s merger responsibilities.

In a rapidly changing environment, such as is the case with the Competition Authority at present, it is difficult to assess requirements precisely. An examination of similar organisations, especially in smaller economies such as Finland and Sweden, carrying out similar roles is informative.

Table 5.2

Comparative Staffing Analysis

	
	Population (m)
	GDP

Euro (Bn)
	Total Staff
	Lawyers
	Economists
	Others

	
	
	
	
	
	
	

	Sweden
	8.9
	246
	103
	34
	43
	26

	
	
	
	
	
	
	

	Finland
	5.1
	132
	57
	14
	17
	26

	
	
	
	
	
	
	

	Ireland
	3.7
	87
	24
	2
	5
	17

	
	
	
	
	
	
	

	HSA (IRL)
	
	
	135
	
	
	

	
	
	
	
	
	
	

	ODTR (IRL)
	
	
	76
	
	
	


The above would indicate that the Irish Competition Authority should have an approximate staffing based on GDP criteria of 35 (on Finland) or 36 (on Sweden). Based on a population criteria, the suggested staffing would be 39 (Finland) or 42 (Sweden)
. 

However, there are significant reasons why the Irish Competition Authority would require, in relative terms, a greater number of staff than Sweden or Finland.  As previously highlighted there are fundamental differences with respect to the application of the competition laws between Ireland and these comparators. Unlike other EU countries Ireland has criminal offences because constitutionally penalties can only be imposed for criminal offences. That means firstly that a higher burden of proof applies in this jurisdiction. In addition rules of evidence mean that documentary evidence is not conclusive in Ireland whereas it would be more readily acceptable in civil law jurisdictions. The other key difference is that decisions on whether or not the law has been broken are made by the agency itself in these countries.  In Ireland such decisions are reserved to the Courts.  

Our recommended staffing numbers for the Competition Authority broken down according to division and level/profession is illustrated in Table 5.3 below.  It is based on our:

· review of staffing in comparator organisations.  This included an examination of the qualifications and professions of staff, e.g. case officers, lawyers etc. (see chapter 4, Tables 4.2 – 4.6), 

· understanding of the competition legislation pertaining to Ireland, 

· knowledge of the Authority’s processes and the work they entail,

· assessment of the Authority’s workload (see Section 5.5 for a full discussion of the divisions of the Authority and the functions and work activities of these divisions),

· consultations with members, staff and former members and staff, and

· consultations with external stakeholders.

Table 5.3

Recommended Staffing Levels

	
	Enforcement

- Cartel Division
	Enforcement

-Monopoly Division
	Competition Policy Division

(Mergers, Notifications & Studies)
	Regulated Markets Division
	Administration

Division/

Office of the Executive Director
	Total

	Executive Director/

Directors
	1
	1
	1
	1
	1
	5

	POs
	
	
	
	
	1
	1

	APs
	
	
	
	1
	1
	2

	Gardaí
	3*
	
	
	
	
	3

	Lawyers
	1.5
	1.5
	1
	1
	
	5(

	Economists
	3
	3
	2
	2
	1
	11(

	HEOs
	1
	
	1
	
	1
	3

	EOs
	1.5
	2.5
	1.5
	1.5
	
	7

	COs
	3
	2
	2
	1
	1
	9

	Legal Secretary
	
	
	
	
	1
	1

	Total
	11
	10
	8.5
	7.5
	7
	44

	Existing Establishment
	6
	6
	5.5
	5.5
	6
	29


*see note 1 below.

(Two of these lawyers should be senior lawyers.

(Four of these economists should be senior economists – one for each division with the exception of Administration.
Table 5.3 represents a staffing level which should gradually be achieved over the next one to two years as the Authority expands its functions and develops in new areas.  However, the process of staff recruitment should commence immediately.
We are also of the view that the above staffing levels should not be achieved immediately, but rather built up gradually as the Authority develops its new structures, the directors take up their positions as heads of various functional areas and the expansion of functions takes place.  It would be unwise to build up the Authority’s staffing resources too quickly as it could raise difficulties in relation to span of control.  In addition, it is preferable to grow staffing numbers according to the development of functions and increasing workload.  Staffing levels can be periodically reviewed.  It is better to allow short periods of staff over-utilisation rather than long periods with staff under-utilised, as this is damaging to morale and motivation and hence the overall perception of the Competition Authority.  We consider the staffing complement of 44 to represent the staffing goal for the Authority over the next one to two years.

We understand that competitions for the appointment of additional staff to the Competition Authority are currently in progress, and we welcome this move.  Over the next three months, we envisage that staffing levels should reach their presently approved level, i.e. 29.  In addition, the legal secretary should be appointed with immediate effect.  Time should be allowed for the Authority to organise its divisions and strengthen its functions.  Staff should receive training and have the opportunity to learn, settle in and absorb their new tasks. Within six to twelve months we anticipate that the Authority would be in a position to begin the recruitment process again and take on an additional intake of staff.  However, decisions to recruit additional staff should be justified and based on an assessment of the workload levels of all staff.  In the event that workload levels have not developed as quickly as had been anticipated, the appointment of additional staff should be postponed.  Overall, we are of the view that the recommended complement of 44 staff should be achieved through the recruitment of two or three intakes of staff over the next one to two years.  In the longer term (i.e. after two years), following the reorganisation of the Authority, it may be necessary to review staff levels to ensure that they are sufficient to the needs of the Authority as it moves forward.  Assuming that the Authority’s functions develop, as planned, we can envisage that further staffing resources will be required, e.g. additional gardaí, economists, HEOs etc.

Notes

Up to now, the Competition Authority has been organised into two divisions – namely enforcement and notifications/other functions.  Prior to the recent staff turnover problems, actual enforcement personnel were in the region of one member and five/six staff.  Actual levels of staff in the notifications/other functions divisions were four members and approximately eight/nine staff.  Considering that these staff had responsibility for what we now envisage will form the work of three sections (i.e. Competition Policy Division, Regulated Markets Division and Administration) we are anticipating a considerable strengthening of these functions and heightening of targets in these areas.

The following notes represent our main rationale for the above staffing recommendations.  They should be considered in conjunction with and in addition to Section 5.5 Functions and Workload, which establishes each of these Divisions in the Authority and describes their key functions and activities.

1.
Enforcement Divisions – Cartel & Monopoly

At present there are more than 200 cases open in the Authority, of which 100 are concerned with cartels.  These Divisions will be required to deal with this backlog, as well as step up the Authority’s level of activity in the enforcement area.  In addition, an increase in the number of complaints to the Authority can be anticipated once it strengthens and increases its competition advocacy and public relations functions.  This increase is likely to be in the region of 30%, based on other countries’ experiences.  The Authority considers that, as many of the legal considerations are criminal in nature, a group of in-house Gardaí would be the best trained to assist in necessary evidence taking, preparation of cases etc.  Care should be taken if this approach is adopted (as opposed to using Authority staff for this purpose); a build up of such Gardaí should only be instead of, and not additional to other staff increases suggested. 

As was previously highlighted, the enforcement function is a highly resource intensive activity (see Section 2 and Appendix 3).  Evidence of intensive resource use for enforcement activities is also found in comparator organisations, e.g. a recent alleged cartel investigation in Sweden involved ten staff on a full time basis over a six month period.  We are aware that the Authority has not been in a position to investigate complaints in the manner that it would like due to staff shortages, e.g. inadequate numbers of staff to conduct searches of premises.  Prior to the staff turnover problems in the Competition Authority, actual enforcement personnel (for both cartels and monopoly cases) comprised one member (the Director of Corporate Enforcement) and approximately five/six staff.  At these staffing levels, the Authority initiated legal proceedings in a total of 14 cases since commencement of the enforcement function – this represents an average of between three and four cases each year.  Over the same period, 54 searches of premises were carried out representing an average of between 13 and 14 searches each year.  

We envisage that these activity levels will increase significantly following the implementation of our staffing recommendations.  In the year following the achievement of the Authority’s approved staffing levels, i.e. 29 (two members and 10 staff in enforcement), a doubling of these levels should be achievable.  On reaching the recommended staff complement of 44 (two members and 21 staff in enforcement), these activity levels should be almost quadrupled.  We are of the view that these increases in enforcement activity levels represent realistic targets based on our staffing recommendations and any further staff increases should be dependent on their achievement.

2.
Competition Policy Division (Mergers, Notifications & Studies)

This Division will be responsible for mergers, notifications, studies under the Competition Act and competition in the professional services sector. It will also share responsibility for competition advocacy generally with the Regulated Markets Division on a needs basis.  There exists a backlog of 40 notification cases.  There is an accepted need to conduct considerable research into the optimal handling of these cases.   There is also a need to (a) tackle the existing backlog of Studies to be carried out under Section 11 of the Competition Act, and (b) plan and implement a programme of further Studies.  Together with the other issues identified in the range of responsibilities proposed for this Division, a staffing up of the staff numbers in the Division is justified.  We are suggesting the following as realistic targets for the Competition Policy Division:

· The backlog of notifications should be fully cleared.

· New notifications should be processed within a maximum of a three month period (unless there are particular or specific reasons why it would be impossible to reach a decision within this period, e.g. legal reasons).

While it appears likely that the merger function may transfer fully to the Authority, this is by no means certain and a final decision is awaited.  The same applies to decisions on other competition issues which are being considered following the CMRG Report.  Therefore, recommendations on the extent to which any Department staff need to transfer to the Authority to support a more expanded mergers function is not appropriate at present, but should be debated further when the future becomes clearer, and the new numbers assigned to the Competition Policy Division settle in and absorb their tasks. 

3.
Regulated Markets Division (Competition Advocacy/International Work)

This Division will be concerned with competition advocacy, international work etc.  There is an acceptance that this function has been inadequately staffed, and needs considerable enhancement.  We are aware that there are some similarities between the work of this Division and the work of the Competition Policy Division.  Therefore, the following are combined heightened targets for advocacy, international, research etc activities for these Divisions.  These targets should be achievable given the increased staffing levels.

· Two sector studies should be produced annually.

· Six to eight discussion papers should be produced annually.

· Ireland should be represented at all major EU and OECD fora.  

· Authority should respond to all public consultation processes conducted by Government Ministers or State Agencies (e.g. ODTR, CER) that have any competition implications.

· Greater involvement in general advocacy functions such as hosting and addressing conferences and other public fora.  

· Increased emphasis on providing comment and opinion to the Government on proposed new legislation or policy changes that have any competition repercussions.

· A fully maintained and up-to-date website.

4.
Administration/Office of the Executive Director

This function requires increased numbers in order to take in:

· an expanded Chairman/Executive Director role,

· the need for cohesive planning,

· the substantially increased computerisation and information dissemination envisaged, and

· the need to have some senior personnel supporting the dual functions of administration and processing/planning

The achievement of the targets which we have set out above for each Division will be facilitated by the increase in staff numbers, but also by the organisation of staff into the appropriate divisional structures.  Equally critical to their achievement will be the establishment of a fully resourced Administration Division whose activities will support the work of the other divisions, e.g. IT systems, information dissemination, responsibility for planning etc.

Assignment of Gardaí

Table 5.3 illustrates that we have recommended the secondment of three Gardaí to the Competition Authority.  Inclusion of Gardaí in the staff of the Competition Authority was raised during consultations with current and former members and staff.  Based on our analysis of the nature of work in the Authority, we are of the view that there are a number of particular areas where the skills of members of An Garda Síochána would significantly contribute to the overall effectiveness of the Authority.

Our rationale for the inclusion of Gardaí in the Competition Authority is based on the premise that An Garda Síochána is the one agency in the State that has the criminal investigators with the necessary skills, training and expertise to investigate indictable criminal offences.  This expertise is just as necessary for the investigation of alleged competition offences as expertise in competition matters.  Criminal investigations require the input of criminal investigators to be successful.  Predominantly we would see Gardaí working on cases involving criminal investigations.  The basic point about criminal investigations is that everything has to be proved.  We do not think that it would be an efficient use of Garda resources to participate in cases which would only give rise to civil proceedings.  Therefore, we envisage Gardaí working only on cartel cases as these are the cases where criminal proceedings are likely to result.  Non-cartel cases tend to lead to civil proceedings.  As previously highlighted, the investigation of cartels represents the Authority’s top priority as cartels involve potentially serious frauds costing consumers and taxpayers massive amounts of money. 

In order to bring a successful criminal prosecution against a cartel it is necessary to prove that two or more undertakings entered into or implemented an agreement to fix prices.  A large part of proving such a case involves detective work, hence requiring criminal investigators, i.e. Gardaí with experience of investigating corporate crime.  The Authority’s expertise lies in being able to identify an agreement to fix prices.  It does not have trained criminal investigators with the necessary skills and abilities to carry out all of the tasks required for an investigation.  Essentially Gardaí would carry out the criminal investigation and gather and prepare much of the non-specialist evidence necessary to prove that there was a cartel, e.g. evidence of meetings etc.  

The key areas requiring Garda involvement include:

· Actual investigation work – e.g. investigating witnesses, following up witnesses, interviewing people who may be providing a false alibi.  The Authority recruits people as economists, lawyers etc.  However, a good economist or lawyer does not necessarily make a good investigator.  To train people to be good investigators would take time and would not necessarily represent the most optimal use of their core skills.  What the Authority requires is people, i.e. Gardaí, who possess investigative skills and are experienced in that area of work.  It is an entirely different situation for people who are the subject of an investigation to be confronted by a Garda than an individual from the Competition Authority irrespective of how assertive or well trained that individual may be.  In addition, Gardaí would be familiar with the search warrant application process and may be in a position to make applications outside of court hours.  

· Preparing Cases – Gardaí have the skills and experience necessary for the preparation of serious cases for prosecution.  Again, these are not necessarily skills that are otherwise available in the Authority. 

· Staff Security – e.g. during dawn raids.  

In addition to the above, the assignment of Gardaí would send out a clear signal that engaging in anti-competitive behaviour is a serious issue and that those involved in such behaviour will be investigated and prosecuted.   

It is of interest to point out that seven Gardaí will be seconded to the new Office of the Director of Corporate Enforcement.  This office has responsibility for the enforcement of the Company Laws, including the investigation of fraud and malpractice. The Company Law Review Group Report, which has been accepted by the Government, recommended that the this office should have Gardaí assigned to it because the ‘Director of Corporate Enforcement will be required to rely on An Garda Síochána for the purposes of preparing appropriate serious cases for prosecution on indictment.’ In making such a recommendation the Report would appear to recognise the basic premise that successful criminal investigations require personnel with experience of criminal investigation work.
With respect to the assignment of three Gardaí to the Authority, this is a matter that the Authority will have to negotiate with An Garda Síochána.  However, we are of the view that there is sufficient case load in the Authority to warrant the assignment of three Gardaí, e.g. there are approximately 100 alleged cartel cases on hand, a number of which involve major alleged cartels.  As previously pointed out the investigation of alleged cartels is highly resource intensive, and major investigations can take up the resources of a significant number of staff on a full time basis, for long periods of time, e.g. recent Swedish case.  Although Gardaí have never before been assigned to the Competition Authority, we are convinced that there is a real need.  We recommend that assignments take place on a trial basis, pending a re-evaluation of the situation after two years.  Regarding reporting relationships, Gardaí should report to an appropriate officer in Garda Headquarters.

Other Staffing Considerations

Our review of the work of the Competition Authority and our stakeholder consultations revealed that there was a need for a greater mix of business awareness and financial expertise within the Authority.  The point was consistently highlighted that economists do not necessarily have financial expertise.  Analysis of comparator organisations showed that some (e.g. FTC, OFT, Swedish Competition Authority) employ a small number of accountants to assist in areas such as merger assessment and case investigations.  Although the numbers of accountants employed are small, they are considered to perform a necessary and value-adding role.  It is our view that the Competition Authority would benefit from the expertise of an accountant.  We would envisage that this accountant would support all of the Authority’s functional divisions.  The need for an accountant is likely to become even more evident in the event that the Department of Enterprise, Trade and Employment’s mergers function transfers to the Authority.  

We are of the view that accountancy expertise could, at present, be provided to the Authority on an as needed consultancy basis.  As the workload of the Authority continues to grow and develop over time and the need for a full time and resident accountant becomes clear, we recommend that the Authority consider substituting one of the economic or legal positions (Table 5.3) for an accountant.  
Additional Recommendations

· In the context of the expanded functions and increased staffing, we recommend that the position of Secretary of the Authority is upgraded.  The Secretary’s responsibilities will include managing the throughput of work in the Authority (i.e. ensuring that all correspondence is appropriately assigned, keeping abreast of progress and bringing relevant matters to the attention of the Directors), IT (which includes managing the implementation of the recommendations contained in Chapter 6), internal and external communications, HRM etc.

· Even though staff will have come from particular disciplines (such as law, economics etc.) they should be called senior case officers/case officers/assistant case officers with the emphasis being on teamwork and role rather than the individual competencies of particular disciplines.

· Civil Service staff at HEO and EO levels should continue to work as case officers and assistant case officers respectively.  Appropriate  training should be provided where necessary.  

· During the transitional phase when new structures and arrangements are being put in place, currently underutilised staff should be assigned to the areas of most potential activity in the Authority, i.e. enforcement.

· In the event that the Authority does not become a corporate independent body that has the authority to recruit its own staff directly, the following should apply:

· The Department should consider the interests and capabilities of potential appointees to the Authority in the context of their roles in the Competition Authority.  

· There should be opportunities for greater liaison between civil service staff in the Authority and the Department of Enterprise, Trade and Employment. This is to overcome feelings of isolation and improve the image of the Authority within the Department.  

· Civil servants should be guaranteed a transfer out of the Authority after a specified period of time (18 months to 2 years), if it is their wish to move.  In this way, a move to the Authority could be viewed as an opportunity to gain experience and participate in a different type of work rather than a move into an office isolated from the Department where career prospects are viewed as poor.

Staff Allocation 

In deciding on the best approach to the allocation of staff between divisions, we considered two options.  In Option 1, staff are grouped by function, whereas, in Option 2, they are grouped according to their skill background.

Option 1

· Staffing structures and clear reporting relationships are established according to each of the Authority’s functions, e.g. Cartel Division, Competition Policy Division etc.  Within each Authority division, staff should be assigned clear job specifications and should be aware of the overall functions of their division and their respective roles within it.

Advantages

· Staff work in a defined area and are clear about their responsibilities.

· Reporting relationships are clear.

Disadvantages

· Opportunities for staff to work across functions and teams are limited.

Option 2

· Staff are allocated to divisions according to knowledge base, e.g. economic division, legal division, and are utilised by the Directors to work on different cases and investigations as they arise.

Advantages

· Greater flexibility for staff to work on different types of investigations across various functional areas.

· More variety of teams involved in investigations.

Disadvantages

· Reporting relationships can be confusing and blurred.

· Potential for some staff to be continually over burdened while others may be underutilised.

· Difficult system to manage in practice.

We recommend the implementation of Option 1.  Option 1 minimises the potential administrative burden and confusion associated with Option 2.  It is our view that the flexibility afforded to staff under Option 2, can be provided under Option 1 if staff transfers between divisions occur periodically, and if staff are given the opportunity to work on investigations in other divisions during any temporary periods of underutilisation.
Note

We are aware that we are making recommendations for increased staffing while at the same time highlighting the current under utilisation of staff.  This can be justified by explaining that the underutilisation of staff is occurring for the following reasons:

· the lack of structure in the Authority and clear job specifications/roles, 

· the absence of workload drivers creating work for administrative and professional staff.

There is undoubtedly potential for significant administrative work in the Authority, e.g. considerable administrative work would exist if all of the new complaints currently being set aside were investigated fully.  Work is currently not being generated from the higher levels of the organisation to the lower levels.  This factor is contributing to the underutilisation of all staff.  We are of the view that better staff utilisation will be achieved following the implementation of our recommendations particularly those relating to:

· organisational structure and the establishment of clear organisational divisions.

· clear and specific roles for all of the members of the Authority.

· staff reporting relationships.

· appointment of more staff to the Authority (they will ultimately generate more work for administrative staff).

· appointment of senior staff, e.g. senior economists to help develop more junior economists.

5.8
Staff Development

Issues

· There is an absence of a defined career structure for staff employed on contract, i.e. economists and lawyers.  There are no promotional opportunities available or progression plans that would ultimately lead to membership of the Authority.  This issue has been a key contributory factor to the recent high turnover of staff from the Authority.

· The contract positions do not offer any job tenure and this is leading to uncertainty among the economists and lawyers.  Lack of job tenure has been another major factor contributing to recent turnover levels.

· No-one seems to have responsibility for the management of the work of the economists or lawyers - this implies that there are no opportunities for learning or personal development.  

· Economists or lawyers undergo no formal system of appraisal or assessment and issues such as targets, performance goals, career objectives etc are never discussed.

· Authority staff feel inadequately encouraged and are dispirited by the lack of job feedback and work recognition. 

· Inadequate training opportunities are afforded to staff as "learning by doing" is the preferred approach. Opportunities for training that were consistently highlighted to us included better induction, continuous training on legal skills (taking statements, preparing sworn information for obtaining warrants), economic analysis skills (web searches), investigative skills, IT skills (computer forensics), practical training on taking complaints etc.  We are aware that the Authority has implemented a number of training programmes over the past number of years, e.g. Garda Training Programme, interviewing skills course, computer forensics course.  Due to the high turnover of staff recently, there are, unfortunately few staff currently in the Authority who have benefited from such courses.

· Rotation and development of staff outside of their own individual area of work is poor (particularly relevant to the civil service staff).  This leads to a situation where staff, with even a number of years experience in the Authority, have little knowledge of the work of the Authority or where their role fits into an overall process.  

Recommendations

· Career structure for economists and lawyers to be established such that promotional opportunities are available.  Progression to Senior Case Officer (Principal Officer equivalent level) should be possible (as this would allow staff to then apply for Authority membership positions).  We are aware that future legal advisor positions will be appointed at Principal Officer level and we recommend that senior economist positions should be at Principal Officer level.

· We welcome the current move to appoint all new lawyers and economists to permanent positions.  However, the Authority may wish to appoint staff on contract at higher salary levels where the uncertainty associated with a contract could be mitigated by the higher salary levels.

· Senior economists and lawyers should perform a key role in developing more junior staff, providing learning opportunities, encouraging staff and providing work recognition and feedback.  Members of the Authority (who will be divisional heads under the new structure) should also play an active role in this regard in relation to all staff in their respective divisions.

· A performance management system should be devised and implemented for all staff in the Authority.

· A training needs analysis should be conducted leading to the development of a training programme for the Authority that takes into consideration the training opportunities employed in benchmark organisations.

· All staff should be provided with opportunities to move between the Divisions in the Authority at various intervals (between one to two years) as part of an overall objective of maximising staff development opportunities.

· Staff training; this would include 5/10 days training in Competition Law which is viewed as an essential grounding for all staff in their initial year in the Authority. IT training is also required.

5.9
Organisational Culture

Issues

· Organisational morale is low.  High staff turnover, inadequate work levels, absence of teamwork and lack of overall organisational direction are all contributory factors.

· Recent publicity has been very demoralising for civil service staff as it has suggested that economic and legal skills are the only important resources for the Competition Authority.

· Downward communication is poor. Staff and former staff interviews revealed that staff often feel that things are happening in the Authority and decisions are being implemented (particularly by members) without staff being informed.  In addition, some categories of staff, i.e. the civil servants and economists, felt that they were the least communicated with and that members and lawyers tended to keep information to themselves.
· Impersonal approaches to communication such as e-mail are too often employed.

· Although not reflected in personal relationships there is a tendency for underlying tensions to exist between the civil service staff, economists, lawyers and members of the Authority.

· A perception exists among the economists that there is a lack of appreciation on behalf of the members and the lawyers to the value of economics or the work of the economists.  Economists are of the view that members place greater value on the work of the lawyers than the economists.

· Sector regulators are viewed as more attractive and vibrant places to work.

· Promises made to staff not always delivered, e.g. training on econometrics software for economists.

Recommendations

· Communications should be improved between all categories of staff and efforts should be made to ensure that staff are kept informed and up to date on all developments in the Authority. Communication can be improved through a variety of formal measures, e.g. regular staff meetings and briefing sessions, use of staff noticeboard, use of bulletin board on Lotus Notes system, greater use of a team approach to work etc.  However, communications will be improved naturally if the right environment or culture is in place in the Authority.  The implementation of several of our other recommendations, e.g. in relation to structure, clearer reporting relationships, clarification of job specifications, establishment of career development opportunities etc. will help foster greater staff morale which in turn will support the enhancement of communication.
· Teamwork should be fostered in the Authority.

· Dealing with other issues will help to address the organisational culture issue.

5.10
Physical Resources

Issues

· The segregation of offices between the various categories of staff creates an intimidating image leading to poor mixing of staff and contributing to the development of tensions.

· The physical layout of Civil Servants’ office space is unsatisfactory - the filing cabinets split the area, making communication difficult which can be isolating for staff.

· Using the Economists’ office space as a corridor to the office of the Secretary of the Authority is not satisfactory.

· The removal of the Economists’ conference room facilities has made discussion of cases and sharing of ideas more difficult.

· There is inadequate storage space for the significant volumes of documents in Authority, e.g. multiple boxes following a search.

Recommendations

We are aware that the Competition Authority will be required to discuss its future accommodation requirements with the Department of Enterprise, Trade and Employment and it is in this context that we are making the following recommendations:

· Improvements should be made to the physical layout of the office spaces to facilitate better staff communication.  Following the reorganisation of the Authority’s divisions, all staff in the same division should be located in close proximity.  This means that staff are located according to function rather than grade or profession.

· Appropriate meeting rooms and an additional conference room should be provided to enable internal staff discussions and presentations to take place as the existing conference room is too often unavailable for such discussions.

· Additional storage facilities should be made available and the filing cabinets in the Civil Servants’ office space should be relocated to this space.

· Additional office space will be required for the Authority in order to implement the above recommendations.

5.11
Public Perception

Issues

· Media portrayals of Authority have been negative in recent times.  However, it is recognised that this refers to the Authority’s lack of resources and not the quality of work or professionalism of the Authority.

· The Competition Authority is not proactive in eliminating anti-competitive activities.

· There is a commonly held public perception that the Competition Authority does not have sufficient strength to take and win cases in court. 

· The Authority is under staffed and under resourced.

· The Department of Enterprise, Trade and Employment has not taken sufficient interest in the work of the Authority.

· The Authority is lacking a commercial focus particularly in relation to the needs of small business.

· Staff are not equipped with the appropriate investigative skills required for the work of the Authority.

· Perception of inefficiency, e.g. occasions when meetings with summoned witnesses continuously cancelled.

· Authority is not transparent - procedures have never been published (although this is provided for in legislation).

Recommendations

· The above issues highlight many of the public perceptions that we uncovered during the data collection phase.  We recognise that these are only perceptions and that some may be overly harsh and unfair on the Competition Authority, e.g. meetings with summoned witnesses are being cancelled due to inadequate staff numbers to assess all of the information available in order to prepare for the questioning of witnesses.  However, it is our view that they still must be addressed and that a more positive public image of the Authority should be developed so as to avoid the levying of criticisms at the Authority.  In addition, the Authority should guard against any incidences that have the potential of damaging its professional image. 

· The increased emphasis on PR and training will be crucial to improving the public perception.

· Several of our other recommendations concerning staffing, resources etc. will also help to address the public perception issue.

· A more positive image of Authority should be developed within the Department of Enterprise, Trade and Employment so that it is not viewed as the assignment of “last resort”.  

5.12
Cost/Benefit Schedules

5.12.1
Structure and Roles: Recommendations

	Costs


	Benefits

	Potential for initial teething problems as members and staff adapt to new structure, reporting relationships and changed modus operandi


	Positions the Authority for the future and the expansion of its activities

Establishment of an identifiable head of organisation

Creation of clear functional divisions 

All staff will have specified role responsibilities and reporting relationships

Sets up a procedure for the management and control of work through the Authority

Separation of strategy formulation roles from administrative management roles

Makes a wider pool of expertise available to the Competition Authority (including the possibility of overseas expertise)

Establishes a counter-balancing mechanism

Relatively straightforward implementation




5.12.2 Independence of the Competition Authority: Recommendations

	Costs


	Benefits

	Requires legislative change

Difficult for Civil Servants as will require decisions on whether or not to stay within the Civil Service to be made

Will demand detailed consideration of options available for the coverage of potential legal bills


	Improved perception of the Authority’s independence and impartiality by stakeholders

Potential for greater flexibility to pursue independent systems for remuneration, IT, HR etc

Ensures staff have chosen to work in the Authority rather than be randomly assigned

Facilitates direct and faster recruitment of staff




5.12.3
Functions and Workload: Recommendations

	Costs


	Benefits

	Significant learning involved in the adaptation of new structures and the development of new functions


	Greater opportunities for staff learning and development contributes to higher staff morale and enhanced organisational culture

Authority has clear divisional areas

Strengthening of currently under-resourced functions and development of new areas

Timely business plans, hence ensuring their usefulness


5.12.4
Work Processes: Recommendations

	Costs


	Benefits

	
	Clarification of responsibilities throughout the business processes

Better communication and interaction of staff




5.12.5
Staffing: Recommendations

	Costs


	Benefits

	Approximate increase in staff costs per annum (i.e. increase on authorised staffing levels of 24) = £850,000

Transitional period as new staff are taken on and existing are assigned new functional areas and new reporting relationships


	Appropriate staff numbers to deal with volume of work (i.e. contribute to the elimination of the current situation whereby complaints are acknowledged with holding letters)

Establishment of adequate staff numbers and grade levels to ensure all staff are fully utilised 

Greater mix of staff skills and expertise, e.g. senior economic and legal positions etc.

Appointment of staff who have a desire to work in the Competition Authority

Authority has dedicated resources for functions such as public relations, human resources, training


5.12.6
Staff Development: Recommendations

	Costs


	Benefits

	Approximate training costs will amount to £150,000
.


	Staff progression and development plans will exist for staff within the Authority

Greater job tenure creates higher levels of staff certainty and ease

Creation of a more highly skilled workforce

Improved staff morale and buy-in arising from enhanced learning and development opportunities.




5.12.7
Organisational Culture: Recommendations

	Costs


	Benefits

	
	Better working environment for staff which will contribute to greater commitment and efficiency


5.12.8
Physical Resources: Recommendations

	Costs


	Benefits

	Additional accommodation costs – to be agreed following a discussion of requirements between the Competition Authority and the Department of Enterprise, Trade and Employment


	Improvements to the Authority’s physical resources will contribute to a better organisational culture and higher staff morale




5.12.9
Public Perception: Recommendations

	Costs


	Benefits

	It will be necessary to indicate changes that have been implemented: - PR Campaign.  Estimated cost is £50,000 approx.


	Improved media portrayal

Improved relationships with stakeholders

Improvements in organisational culture and morale




Section 6: High Level Review of the Information 

Systems and use of Technology

6.1
Introduction And Scope

This section of the study examines the Authority's current information systems (IS) infrastructure and provides recommendations for moving forward. A number of areas are addressed. Firstly, the main applications in use in the Authority are outlined in Section 6.2. Secondly, an outline of the current physical IT infrastructure is provided, including operating systems, hardware, databases, and networking. The structure and responsibility for the IS function is then examined in Section 6.4. Section 6.5 provides a number of recommendations for future IT use in the Authority. Finally, Section 6.6 provides indicative cost estimates for the proposed Authority's systems.

6.2

High Level Review of the IS Applications

This section provides a list of the main applications in use in the Competition Authority. 

Lotus Notes

Lotus Notes is the main application used in the Authority. It is used for internal and external e-mail, for a number of Departmental databases, and for two applications that have been custom developed for the Authority – a Notifications database, and a Complaints database. 

Complaints database

The complaints database is used to track the complaints that come into the Authority or complaints that are generated by the Authority itself, along with the documents and investigative data that are the result of each complaint. 

Each of these complaints causes a physical case file to be opened also, and all documents keyed into Lotus Notes are printed and added to the file.

The volume of complaints in this database is low, approximately 150-220 per year, 700 in total, but each case has multiple documents.

There are three major document types in the system: Complaint Details form, Record Action form and a Record Minute form.

Complaint Details form: When a complaint is added, a complaint reference number is assigned. Where multiple complaints are raised in regard to the same anti-competitive practice, the complaints are cross-referenced. Details about each complaint includes: reference number and cross-reference numbers, dates relevant to the complaint, complaint type (e.g. Cartel, Abuse of supply etc.), complainant details, details about the subject of the complaint, sector involved, who the complaint is assigned to and the status of the complaint (open, closed etc.).

Record Action form: When a complaint has been created, various action details can be recorded as the case progresses. This includes details of both incoming and outgoing letters, faxes, phone calls etc. Meetings can also be tracked, and the details of the action, such as whether it is a report request or submitting a report etc.

Record Minute form: This form allows the Authority to capture general notes about the case.

The users identified a number of minor limitations on the system, such as the limitations on document types to letters and faxes, while reports, statements and legal documents are not included. These are fairly minor and could probably be addressed quickly by a Notes developer.

Notifications database

The notifications database is used to track the competition notifications that come into the Authority, along with the documents and investigative data that are the result of each notification. There is more functionality and more forms in this application than in the complaints database.

Again, when a notification is received a number of pieces of data are created about the agreement, such as party details, documents checklist, agreement type, sector, arrangement descriptions etc. As the agreement is assessed, the Authority adds other information, such as who the agreement is assigned to, the status of the application, date of expiry of the application etc. In addition, similar to the complaints database, there are two event tracking forms in use, one for tracking incoming and outgoing correspondence and another for tracking case related events such as court cases and appeals.

There are also a number of forms on the system to capture other relevant data, such as initial case summaries, facts of the case, final decision etc. Some of these forms have been integrated with Microsoft Word for creating word processed documents.

The volume of notifications is low, approximately 10-20 per year, 1,380 in total, again with multiple documents in each case. In 1992 there was a large number of notifications due to the legislation being brought in that year.

Microsoft Office

Microsoft Office is the general office productivity package in use. The staff use Word and Excel mainly. The major issue here is to ensure that all staff have the requisite training to use these core packages effectively. 

Accounts

The Accounts Branch of the Department provides the accounting services for the Authority, using their FMS based financial accounting package. The Authority also have their own Excel spreadsheet-based system for tracking budgets and expenditure to date. There are a number of issues surrounding these systems. Firstly, the Authority has had difficulty in the past getting access to the reports they require from the FMS system, and the expenditure reports they receive are currently paper based. Secondly, there have been discrepancies between what the FMS system reports has been spent in a particular period of time and what the Authority believes it has spent. All reconciliation between the two systems is carried out manually, which makes it difficult to match them. There are a number of possible solutions here. Firstly, the Department’s Accounts Branch could provide some level of read-only direct access to the FMS system. This would allow the Authority to track its accounts more closely. In addition to this it would be useful for the Authority to have a service level agreement with the Accounts Branch, which would allow them to escalate support requests when necessary through a defined process. In addition to this approach the Authority could install its own accounting package, which could be interfaced into FMS, albeit with difficulty. This would ensure that the Authority has exactly the same transactions in its own system as those being applied in FMS. Also, if the Authority had the need to control its accounts separately from the Department, it could do so with the separate accounts software. The problem with this solution is that the Authority should do a specification and selection to get the appropriate accounts software package, and this package would also have to be interfaced into FMS. This is likely to be a costly solution, and could cost from £30,000 to £50,000. The ODTR currently uses a very simple and inexpensive accounts application, TAS Books, which allows it to track its finances, however it does have financial independence and does not need to interface into any other systems.

Internet and legal/business subscription databases

The Authority uses a number of subscription and business databases, such as OLIS and Lexus/Nexus. The budget for these databases  should be reviewed.

Netscape is the main application used to access the Internet. The Authority has a website but it is part of the standard Government site and is not in the direct control of the Authority. The Chairman is eager to have it re-designed and updated on a regular basis.

Specialist software

The Authority uses a number of specialist software packages, including econometrics software and a DIBS disaster recovery system, which is used for examining data from dawn raids. Any required training for these software packages should be budgeted for.

6.3
Hardware and Communications Review

Operating Systems

At present the Authority has Microsoft Windows for Workgroups (Version 3.11) on the desktop, with Novell Netware 3.2 on the back end. There are plans to upgrade the desktop environment and this is dealt with in the section on Future Requirements below. 

Networking – Local and Wide Area

The Authority is connected to the Department of Enterprise, Trade and Employment wide area network.

Hardware

The Authority has recently purchased new PCs for the whole office which has brought the office up to date in terms of hardware. The Authority however does not have control of its own server.

6.4
Information Systems Organisation

The Authority feels that the most pressing issue in relation to systems is dependence on the Department of Enterprise, Trade and Employment. At present the Authority has an autonomy agreement with the Department of Enterprise, Trade and Employment, but is totally reliant on the Department’s IT Unit in Davitt House for its day to day systems support needs. Although the Authority recognises the resource shortages being experienced in the IT section of the Department, they are concerned at what they perceive to be an inadequate level of support being provided to them. The Chairman feels that the Authority needs to be at the cutting edge of technology, for both staff motivational reasons and for the facilitation of more efficient work practices. The current level of support is wholly inadequate for his plans in this regard. The section on recommendations below suggests a number of options that the Authority may wish to consider to address these issues. 

6.5
Future Requirements and Recommendations

Information Systems Organisation

As suggested above the key issues for the Authority in the systems area are its lack of control over those systems, and the current inadequate level of support being provided for those systems. What options does the Authority have in addressing these issues?

1. They could try to negotiate a more effective service level agreement with the Department's IT Unit. To date the Chairman has encountered difficulties in trying to improve the level of service being provided to the Authority by the IT Unit. He feels that the constraints under which the Unit operates precludes the Authority from developing the systems effectively and quickly in the Authority. Unless the IT Unit can significantly improve the level of service that they can give to the Authority, the Chairman feels that he will not be able to put the systems and software in place that he feels are necessary to attract professionals with strong skills to the Authority.

2. The Authority could outsource their system support needs. A number of organisations provide basic IT support for hardware and operating system problems. The issue of whether a single external company could also provide support for all areas of the systems (software, hardware, networks etc.) would have to be investigated. Given the current premium being paid to IT services companies this will be an expensive option. The ODTR does not have a dedicated IT professional, rather they currently have a maintenance contract with an external company who provide them with an on-site support person on an ongoing basis. This contract costs them in the region of £50,000 per annum. The advantage of this solution is that it will give the Authority direct control over the level of service that they receive. It also allows the Authority to focus on their own priorities for their systems. 

3. They could try to hire a permanent IT specialist from within the Civil Service ranks, with secondary backup support from the Department's IT Unit. Again the Authority would have the problem of what the specialisation of the employee would be. As the remit of the Authority expands, the IT and information requirements will expand with it and clearly having a member of staff with responsibility for IT issues in situ would be advantageous. However, the Authority would still remain dependent on the Department for the direction of their IT infrastructure and for a proportion of their support requirements. In addition, there is the issue of all appointments having to go through the Civil Service Commission, and the long time scales that this necessitates may mean that the Authority would be without any IT cover for long periods of time if the person decided to move on.  Prior to pursuing this option, the Authority should consider the position that prevails in some of the other independent offices of the Department of Enterprise, Trade and Employment, e.g. the Patents Office, Companies Registration Office (CRO), Office of the Director of Consumer Affairs (ODCA).  These offices have their own dedicated serving IT functions.

4. They could hire an IT specialist on contract, with secondary backup support from the Department's IT Unit. This will also be a relatively expensive option, and it will probably be difficult to get a contractor who would be able to provide the breadth of knowledge required to support PC hardware, networking, and a variety of software applications, including Lotus Notes. In addition, having a single contractor may not provide the level of cover that the Authority wishes to maintain.

Case / File Tracking

The two main databases in the Authority, Notifications and Complaints are based on Lotus Notes and these applications could be improved significantly to aid the Authority in case tracking and presentation. In particular the Authority has had difficulty in managing the large volume of paper-based exhibits required to present a case in court, from a retrieval perspective when preparing a case, and also in terms of preparing books of evidence. There is a requirement for a document management system, which would allow the Authority to scan the relevant exhibits and retrieve them in electronic format at will. There are a number of options as to the level of functionality that the Authority might want to consider when assessing such solutions.

Firstly, the Authority could purchase a simple image storage and retrieval system, which would allow all documents coming in or going out to be scanned and stored. Such a package would have but very basic indexing of the documents, such as indexing based on case number. The scanned images could then be retrieved and displayed as part of a book of evidence. A package application, with some training should suffice for this option. An approximate cost for this sort of application would be £15,000-£20,000, including training. The Authority would have to determine the volume of documents needing to be scanned on a regular basis, and depending on that volume, an appropriate scanner would be required. It is likely that a mid-range scanner would suffice, at an approximate cost of £8,000-£15,000. In addition, if the Authority staff are regularly accessing documents electronically, it may be necessary to upgrade monitors to larger dimensions, so that images and applications can be opened simultaneously.

Secondly, the Authority could buy a document management system that would not only allow the Authority to store and retrieve the exhibits, but also to capture and store other information about the exhibits or the case that would be useful to the Authority. This would allow users to add intelligence to the images being trapped. An example of this might be the ability to retrieve all exhibits for a case where a particular company manager was involved. Generally this involves a scanning application with a custom built relational database behind it. This would most likely supersede the current Lotus Notes Complaints application, but would be significantly better in terms of ability to capture information specific to the needs of the Authority, and also superior in terms reporting case-based management information. This option is likely to be considerably more expensive because of the software development and custom database work necessary. This would be more likely to be in the region of £90,000-£130,000, with scanning and monitor upgrades also necessary.

The Authority has an immediate strong business case for purchasing an image storage and retrieval system, to allow books of evidence for court cases to be prepared through scanned exhibit documents.  The package application, described in option one above, would probably be sufficient to meet this requirement, but the Authority may want to consider a more comprehensive document management system (option two) which would provide greater ability to trap management information from the system.  To decide on which option would be most appropriate the Authority would have to decide on its exact requirements (both present and future) in this area, estimate the volume of documents that would need to be scanned and the data recorded, and carry out a selection exercise of potential solutions and solution providers.  We recommend delaying the decision on the most appropriate option until other recommendations in this report are implemented and the various functions, particularly enforcement, are strengthened.  By this stage the precise requirements of the Authority should be more evident. 

Financial systems

As was detailed above, there are two main options here.

1. Negotiate a service level agreement with the Accounts Branch, which would allow them to escalate support requests when necessary through a defined process, and also negotiate some level of read only access to the FMS system. 

2. Additionally the Authority could install its own accounting package, which could be interfaced into FMS, and could support subsequent financial independence. However, interfacing to FMS would take considerable effort but is not impossible.

Operating systems

The Department will be shortly standardising all desktop machines to Microsoft Windows 98 on the desktop, and Netware 5 at the back end. Given that the Department’s IT Unit has both proven the technical viability of this architecture and has committed to its use, along with the current reliance of the Authority on their support staff, it is recommended that the Authority adopt this standard for now. As the IT Unit provides operating system support the Authority does not have control over its own server, which is not ideal and has caused difficulty for staff seeking to share files and create common areas.

Remote Access / Teleworking

The Chairman is eager to ensure that the Authority's work practices are supported by up to date systems and technology. He would like the Authority's staff to be able to work remotely from the Office, but at present they cannot do so effectively, as the Authority's systems do not support remote access. The e-mail package being used is not configured for remote access, and the LAN is not accessible remotely either. This makes it difficult for staff to work outside of office opening hours or from distances remote from the office. It would be possible to provide remote access with a fairly simple solution based on Citrix WinFrame or PCAnywhere. This solution would involve a server connected to the LAN with WinFrame or PCAnywhere running. Users would dial in to the server and access the LAN using laptops or home machine with modems. Such a solution should be vetted by network security specialists, and should be checked for compliance with any Government standards for remote access.

As regards access to mail it should be relatively inexpensive to have Lotus Notes Mail configured for remote access on users laptops or home machines. It may be that the IT Unit can provide this service but a budget of £2,000-£4,000 is suggested if external consultants were to be used.

Databases

One application that the users felt could be improved was the European Union file tracking system. At present all files received from the EU Competition Authority are tracked in an Excel spreadsheet.  Given the existing Lotus Notes architecture in use in the Authority we recommend developing a further Notes Database for the purposes of improving the European Union file tracking system.

Training

Training on the IT systems in the Office is an issue which has caused some problems, not just for the Authority but across the Civil Service.  There are a variety of systems skills profiles in the Authority, and training should be provided and budgeted for where necessary.  Our review led us to form the view that the level of computer literacy in the Authority was not advanced, and that a considerable amount of training would be required to boost skill levels.  There should be a budget for training for any new applications that are introduced to the Authority. One way that some private sector companies budget for IT training is to allow their employees a set number of training days per year, typically 10-20 days. It is recommended that the Authority provide such a budget for IT training for staff.

Website

The Chairman is eager to have the site re-designed, and we have budgeted an indicative figure of £5,000-£10,000 for this purpose.

6.6
Costing Estimates

The budget below provides a set of rough indicative costs of the various systems and IT-related organisational structures that the Authority may wish to implement. No exact costings of software or hardware were sought in its preparation. All maintenance costs are estimated at a flat rate of 15% per annum. This budget is not exhaustive. There should be some provision made to cater for any other miscellaneous software or systems that the Authority may wish to implement as time goes by, e.g. the introduction of hand held computing devices or specialist legal software.

	Solution
	Option
	Element
	Once Off Costs - Price Range
	Ongoing Costs – 

Price Range Per Annum

	Systems Organisation


	Option 1 – Renegotiate Service Level Agreements with DETE


	Total
	-
	-



	
	Option 2 – Outsource Systems Support Requirements


	Total
	-
	£50,000-£70,000 pa



	
	Option 3 – Hire From The Civil Service 
	Total
	-
	£25,000-£35,000 pa



	
	Option 4 – Hire An External Contractor
	Total
	-
	£40,000-£50,000 pa



	New Document Management Solution


	Option 1 – Package Solution
	Package Software

Mid-range Scanner

Training

Total
	£15,000-£20,000

£8,000-£15,000

£2,000-£4,000

£25,000-£39,000


	£2,250-£3,000

£1,200-£2,250

£3,450-£5,250



	
	Option 2 – Custom Built Solution


	Document Management Software

Database Software and Dev Tools

Custom Development of Case Tracking Solution

Mid-range Scanner

Training

Total
	£15,000-£20,000

£8,000-£12,000

£60,000-£80,000

£8,000-£15,000

£2,000-£4,000

£90,000-£130,000


	£2,250-£3,000

£1,200-£2,250

£9,000-£12,000

£1,200-£2,250

£13,650-£19,500



	New Accounting Solution
	
	Specification & Selection

Software

Interface Development


	£10,000-£15,000

£10,000-£15,000

£10,000-£20,000

£30,000-£50,000


	£1,500-£2,250

£1,500-£3,000

£3,000-£5,250



	Training


	12 training days per annum 
	£250 per day per employee at an example staffing level of 44


	-
	£132,000

	Remote Access
	
	Laptops with modems for key staff members (10 x £3,000)

Remote Access Server

Winframe / PCAnywhere

Security consultancy services


	£30,000

£4,000

£1,000

£5,000-£10,000

£40,000-£50,000

	£4,500

£600

£150

£5,250


	
	Lotus Notes for remote access


	External consultancy services
	£2,000-£4,000


	-

	Website Re-design
	
	
	£5,000-£10,000


	-
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Introduction

The purpose of this document is to communicate the purpose, approach and timing of the Deloitte & Touche review of the Competition Authority.  All staff of the Competition Authority will be involved in the review.

Objective

The objective of the review is to examine the structure, functions and resources of the Competition Authority with a view to optimising efficiency and effectiveness.

Terms of Reference

The following have been defined as the terms of reference for the review:

1. To examine the Authority's current organisation, workload, business processes, systems and resource requirements (including staffing levels, both in absolute terms, and in terms of deployment and grade mix), and

2. To make specific recommendations going forward in relation to the issues examined in the above.  These should, except for business processes and systems, take account of the position of appropriate comparator organisations, either at home or abroad.

Project Team

The project team consists of Deloitte & Touche Management Consultants and Mr Moore McDowell of the Department of Economics, University College Dublin.

Methodology

There are five phases to the review: 

Phase 1 – Project Initiation

· Project Launch

· Staff Briefing/Staff Workshop

· Project Planning

· Background Data Collection

· Identification of comparator organisations

Phase 2 – Data Collection

· Further Data Collection

· Individual Staff Interviews

· Stakeholder Interviews

· On-Site Process Review

· Comparison Exercise

Phase 3 – Data Analysis

Detailed analysis of the data collected and identification of the key issues relating to:

· Organisation and Structure

· Functions

· Workload

· Operations, Business Processes and Systems

· Performance Indicators

· Staff Resources

· Use of IT

· Interim Deliverable - "As Is" document and presentation of key issues.

Phase 4 – Development of Recommendations and Draft Report

· Recommendations on key issues

· Draft Report

Phase 5 – Report Finalisation

The Final Report will set out:

· The current situation in terms of functions, processes, workload, staffing etc.

· Key issues for consideration.

· Findings from comparison organisations

· Recommendations for change.

· A very high level implementation plan, identifying key actions, indicative cost/benefit analysis and recommended timeframes.

Staff Input

Staff involvement in the review will include:

· Staff Workshop

· Individual Staff Interviews

· Opportunity for union submissions.

Key Issues

Below is a list of the key issues relevant to this review:

· Multiple Stakeholder Demands, e.g. Minister for ETE, Government, Complainants etc.

· Scope of Responsibility/Overlap with other Regulator Authorities

· Structure of the Competition Authority

· Processes

· Functions

· Caseload/Work Demands on Staff

· Prioritisation of Work

· Utilisation of Resources

· Staff Retention

· Public Awareness

Appendix 2: Staff questionnaire Template

	Activities/Operations and Customers

	General

	What are the key objectives/responsibilities of your division?

	

	

	

	

	

	

	

	What is your role/responsibility within your division?

	

	

	

	

	Current Activities

	What are the key functions or activities performed by your division?


	To what extent are you directly involved in the performance of these activities?

	
	

	
	

	
	


	In relation to the functions/activities that you are directly involved in, please supply some background information about what is involved ( the overall process or series of steps required) and the eventual output.

	Activity
	Steps
	Output

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	

	In relation to the activities that you are directly involved in, please describe how service delivery is quantified, what amount of time each activity takes, what volume is handled  and what the key interactions are.

	Activity
	Unit (e.g. 1 complaint, 1 notified agreement, 1 merger referral)
	Time (e.g.  days/weeks etc required)
	Volume of workload(typical number of unit per week, month or year)
	Interactions (other staff, complainants, D/ETE, DPP etc.

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	Comment on the efficiency or effectiveness of the steps or processes followed in the performance of these activities.  Are there any opportunities for improvement?

	

	

	

	

	

	

	Analysis of standards of performance and performance measurements.

	Activity
	Standard (e.g. complaint file closed or decision on notified agreement made within a specified time etc. )
	Record (i.e. are these standards always achieved, % of time they are achieved)
	Barriers to meeting standards, e.g. staff shortages, IT constraints etc

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	Please list the general drivers of the activities that you listed (e.g. Minister for ETE, Department of ETE, economic buoyancy etc.)

	Activity
	Driver

	
	

	
	

	
	

	What are the principal barriers/resource constraints you experience in your work?
	E.g. Are staff shortages a key restraint?

	
	

	
	

	Customers

	In relation to the activities that you listed, please note the external customers (e.g. complainants, industry bodies), internal customers (e.g. Minister for ETE,  other sections in the Dept.) and any overlaps with other service providers (e.g. other regulatory bodies such as the ODTR, Eirgrid etc.).

	Activity
	External Customers
	Internal Customers
	Overlaps

	
	
	
	

	
	
	
	

	
	
	
	

	Organisation and Resources



	Structure and Staffing

	What is your grade and position within the division?

	

	What grade and position do you report to?

	

	What grade and positions report to you (if applicable)?

	

	Are you satisfied with the current reporting relationships that exist in the Division? What changes would you suggest?

	

	

	Do you think that your division has an appropriate mix of grades?

	

	Comment on the relationship that exists between the Authority’s Board and the Secretariat.

	

	

	Skills

	What are the key knowledge and skill requirements in your role (e.g. managerial, technical, legal, economic, communication, interpersonal and/or administrative)?

	

	

	What are the other key knowledge and skill requirements available within your division through other staff?

	

	

	What are the additional key knowledge and skill requirements that need to be developed within your division?  How would these skills assist the Division?

	

	

	Finance

	What level of funding does your division receive (if relevant)?

	

	

	Are there financial constraints that effect the performance of the division’s functions?

	

	

	Technology

	What technology is in use in your division (e.g. logging and tracking systems, database system, e-mail system, etc.)?

	

	

	What scope is there for greater use of technology, if any?

	

	

	

	

	What barriers are limiting the use of technology (e.g. training, costs, reluctance to use IT etc.)?

	

	

	

	Physical Resources 

	What physical resources are necessary for effective performance of functions in your division (e.g. office space, location, etc.) and are there any physical resource limitations that are effecting service delivery?

	

	

	

	

	Organisational Culture

	How would you describe the culture of your division and also the Competition Authority? (e.g. open, closed, flexible, rigid, focused on the present, etc.)

	

	How does it differ from the culture of other divisions in D/ETE or other public sector organisations? 

	


	How effective is communication (both written and oral) within your division and within the Competition Authority as a whole?  Is there scope for improvement?

	

	How effective is communication between your division and your stakeholders. e.g. complainants, D/ETE, DPP, Industry Bodies, other regulatory bodies?  Is there scope for improvement?

	

	

	

	How would you describe morale within your division and the Competition Authority as a whole?

	

	

	

	Organisational Change

	What has been the impact of recent organisational change initiatives (e.g. SMI, Public Service Management Act, FOI, etc.)?



	

	

	Has the recent expansion in economic growth and globalisation had an impact on the work of the Competition Authority?  What changes has it brought about or what changes are required because of it?

	

	

	

	What are the key organisational issues facing your division?

	


	Is further organisational change is required?  If so, in what areas and why?

	

	

	

	

	What barriers (if any) are there to implementing further organisational change?

	

	

	

	

	What changes would you like to see made to the Competition Authority?

	

	

	

	

	

	Are there any additional points, which you feel, are of relevance to this review?

	

	


	What would you describe as the key strengths of the Competition Authority?

	

	

	

	What would you describe as the key weaknesses of the Competition Authority?

	

	

	


Appendix 3: cartel investigation - Example

This appendix provides an overview of some of the work involved in typical Competition Authority cartel investigations. 

Many investigations typically involve multiple searches. For example in 1999 the Authority conducted a total of 36 searches. These related to just three investigations. Obviously searches need to be undertaken within a very short period of time, ideally within one week. To carry out a total of 12 searches (the average per investigation in 1999) would ideally require a minimum of 16 people including four COs for three days. In addition for locations out of Dublin a further two days to travel there and back could be added. The role of the CO is to photocopy relevant material and ensure that nothing happens to the material that has been copied. This leaves three people per team to carry out actual searches. In practice for most of 1999 only 14 staff (excluding the members) were working in the Authority. Thus on a number of occasions search teams had only three rather than the necessary four and even this was only made possible by the fact that an Authority member other than the Director of Enforcement agreed to participate. More importantly, not only were some of the search teams too small, but in some of the investigations there were a number of additional firms that could have been searched but operations had to be limited by staff availability.  The Authority considers that some of the searches were more successful than others and attribute this, at least partly, to the differences in team numbers.  The Authority is also of the view that Garda involvement on the teams would have made the process more effective.  In addition to the search teams being short staffed, so too was the office of the Competition Authority.  While the searches were in progress, the office was staffed by the Secretary of the Authority, one HEO, one EO and two COs.

For all staff involved there would have been at least half a day’s preparation/briefing in advance. In addition there would have been at least a day afterwards taken up by a de-briefing. After every search a review meeting is held to identify any problems, whether anything went wrong, any areas for improvement etc. In addition everyone involved has to write a statement for each search, as such statements are necessary for evidence. Once that stage was completed staff were required to go through whatever documents they found and compile a comprehensive list. This is quicker than relying on one or two people to read through everything. The individual who finds any particular document knows why they decided to get it copied.  Also it provides others involved in the search with some insight into what had been found elsewhere which might tie in with documents they discovered. It also facilitates a relatively quick review of the material so as to establish whether any follow-up actions are required. The review of evidence gathered could occupy 10 people for 2/3 days.

At that stage all of the documents are copied to create file copies, while the original copies are locked in the safe to ensure against anything being mislaid and also to maintain the chain of evidence necessary for a court case.  It is then a matter for the case officer to actually go through everything in detail.  In practice at least two people are required to handle a case with any significant number of documents such as this example. 

In effect many of the search operations undertaken in 1999 would have taken up all of the enforcement personnel (those dedicated to non-cartel cases as well as cartels), the economists that were not attached to enforcement side, one Authority member and COs on the non-enforcement side for a number of days.

Typically search operations will result in several hundred documentary exhibits varying in length from single pages to large documents. Exhibits included in reports to the DPP, for example, would run to between 1,200-1,500 pages. Frequently large numbers of witness interviews have to be conducted in addition to any carried out during searches. Typically in cases undertaken last year up to 20 - 30 witness interviews were conducted.

Appendix 4: Office of the Director of Telecommunications Regulation

The ODTR
 was established under the Telecommunications (Miscellaneous Provisions) Act, 1996.  It has been in operation since 30 June 1997.  The scope of the ODTR’s regulatory authority is in the telecommunications, broadcasting and radiocommunications sectors. 

Organisation and Structure

The ODTR has adopted a very flat structure, as illustrated in Figure 4.1a.

Figure 4.1a

Structure of ODTR
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The ODTR has adopted the individual regulator structure
.  The Director is the single regulator for the sector.  Although, the ODTR was initially established with the support of the Department of Public Enterprise (e.g. technical and administrative staff were seconded from the Department to the ODTR), the ODTR is an independent organisation The Director was recruited externally on a term based contract (for a three year period but can be renewed for a further four years) and is fully independent.  Below the Director are the heads of each of the ODTR’s six functional areas.  The management team comprises the Director and the heads of the functional areas.  The team meets weekly to discuss operational matters, and fortnightly to discuss policy matters.

An informal external Board does exist within the ODTR in support of the Director.  This Board is unofficial and is not provided for in legislation.  It comprises four or five external expert members brought together by the Director.  The management team of the ODTR periodically reviews the membership of the Board to ensure that it is maintaining appropriate representativeness.  In 1999 the Board met on three occasions.  It provides guidance on future direction and policy, and considers the major and strategic issues facing the ODTR.

Staffing

Currently, there are 76 staff employed in the ODTR.  Approximately, seven are consultants to the office and three are students on temporary contracts.  The remaining staff are direct permanent employees.  The initial staff were civil servants seconded from the Department of Public Enterprise.  Direct recruitment to the ODTR has since taken place.  A mix of seconded staff and direct employees existed for some time.  However, all seconded staff have either returned to the Department or are remaining permanently in the ODTR.  The Department of Public Enterprise initially handled payroll for the ODTR.  A new payroll system has since been set up with an external bureau for all directly employed staff.

Within the functional areas there is no formal structure of staff grades, although some staff are more senior than other staff.  Each division has a range of skills, experience and backgrounds.  In total, staff qualifications and backgrounds include legal (six staff), accounting (four), economics (six) and engineering (nine)
.  However, terminology such as professional staff/administrative staff is not used in the ODTR.  The approach to work is project based, team oriented and multidisciplinary.  A merit based performance appraisal system is implemented.

The ODTR has engaged the use of consultants extensively, particularly during its start up.  Consulting requirements have been in the legal, engineering, economic information and financial areas.  Relationships have been built with large and small consulting firms.  

Training in the ODTR is as yet relatively informal.  In each of the divisions staff actively participate in training programmes and attend relevant seminars and conferences.  However, a training needs analysis is yet to be completed. 

Autonomy

The Director submits an annual report to the Minister for Public Enterprise and the annual accounts of the ODTR are audited by the Comptroller and Auditor General.  In addition, the Director appears before cross party committees dealing with public accounts and public enterprise.  Apart from these reporting requirements, the ODTR is a completely autonomous organisation separate from the Department of Public Enterprise.  It is entirely self funding with any surpluses being returned to the Exchequer.  Funding originates from licence fees and the telecommunications levy.  At present, it is operating on a budget of approximately £12 million. Stand alone systems for IT, Administration, Accounting, Human Resources and Legal Services are all in place.  The ODTR maintains its own bank facilities.  There is full flexibility in relation to staff remuneration.  

Modus Operandi

The ODTR adopts a "light and regulatory" approach to its activities.  It views its role as a regulatory one and not one of taking costly and lengthy legal cases.  It aims to build good working relationships where organisations co-operate and comply on a voluntary basis.  Although the ODTR has the power to carry out search of premises, it has, to date, not found the need to use such powers.

Public consultation is viewed as a critical component of the ODTR’s operations.  Considerable importance is placed on giving interested parties the opportunity to respond before the ODTR makes major decisions.  Over the 12 months to the year end 30th June 1999, the ODTR had issued 25 consultation papers.

The ODTR also performs an extensive international role.  In order to ensure that the Irish system of regulation is as effective as possible, it maintains a range of international contacts with organisations including:

· Independent Regulator’s Group (group of independent regulators in Europe which aims to share experiences, opinions and information).

· European Commission

· The International Telecommunications Union 

· European Conference of Postal and Telecommunications Administration

Appendix 5: Health and Safety Authority

The Health and Safety Authority (HSA)
 was established under the Safety, Health and Welfare at Work Act, 1989.  It is a State sponsored body that operates under the auspices of the Department of Enterprise, Trade and Employment.  

Functions

The HSA exists to promote a working environment in which the safety and health of persons at work is guaranteed to the highest possible and practicable level. It describes its objectives for the employers and employees it serves as follows:

· To ensure a National Agenda that supports safety, health and welfare at work,

· To enable people to meet their responsibilities,

· To ensure compliance with responsibilities and duties, and

· To manage the business of the Authority.

The HSA considers it important that a significant policy and awareness raising role is performed along with its regulatory functions.  It provides advice to the Minister of State with responsibility for occupational health and safety.

Based on the above it is clear that although the Competition Authority and the HSA are addressing very different issues, the thrust of their activities are broadly similar, i.e. both have an enforcement function, both have an education or advocacy function and both have policy and research functions.  In addition, like the Competition Authority, the scope of the HSA’s responsibilities are economy wide and not confined to a specific sector.  Therefore, it is useful to compare how both organisations are structured and approach their tasks.

Organisation and Structure

The overall structure of the HSA is illustrated in Figure 5.1a below.  Overseeing the work of the HSA and deciding on future policy and direction is an eleven member board (including the chairman of the Board).  The Board sits part time for a term of office of three years.  It had nine meetings in 1999.  The Minister for Enterprise, Trade and Employment appoints the Chairman and board members.  At least three members are nominated by employer organisations and three from trade union organisations.  The remaining members are nominated by the Minister from a range of appropriate organisations such as employee organisations, Government departments, State Agencies etc.  The Board convenes advisory committees on an as needed basis.

The executive of the HSA is headed by a Director General.  A deputy Director General is also in place and each of the six functional areas has a divisional head know as Directors (or in the case of the Field Operations Division, the Chief Inspector).  The HSA operated on a budget of £5.764 million in 1999 which is grant aided through the Department of Enterprise, Trade and Employment.  The HSA is awarded the legal costs associated with a successful enforcement action, but it is not the actual investigation costs or the fines themselves.  

Figure 5.1a

Structure of the Health and Safety Authority
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Staffing

The Headquarters of the HSA is in Dublin.  However, it has a number of offices throughout the country, divided into six regions.  Regional offices are usually staffed by a number of inspectors and one support staff (clerical officer grade).  

In total the HSA employs 135 people.  Staffing levels and grades must be approved by the Department of Enterprise, Trade and Employment and the Department of Finance (approval has recently been given for the employment of 160 staff).  The breakdown of current staff categories is as follows (Table 5.1a):

Table 5.1a

Classification of Staff

	Position
	Number

	Senior Management
	8

	Inspectors Grade I
	11

	Inspectors Grade II
	28

	Inspectors Grade III
	40

	Occupational Medical Advisor
	1

	Assistant Principals
	4

	Higher Executive Officers
	8

	Executive Officers
	7

	Clerical Officers
	25

	Services Staff
	3

	Total
	135


No lawyers are employed but plans are in place to employ an in-house solicitor.  The Chief State Solicitors Office currently manages any legal aspects of the HSA’s work.  Staff are not civil servants although the general civil service grade titles are used and similar remuneration levels apply.  In order that all types of work premises can be properly inspected, inspectors come from a range of disciplines and professions, e.g. engineers, chemists, micro-biologists etc.  The inspector positions are aligned with civil service grades.  However, as there are a range of inspector grades, there are career development and promotional opportunities available to inspectors.  

Included in the above breakdown is a staff member with dedicated responsibility for staff training and development.  Currently the HSA is liasing with the Attorney General’s Office concerning a training programme for HSA staff on the taking of statements.  

Staff are allocated to the various functions in the following way:

Table 5.2a

Staff Resource Allocation

	Function
	% Staff Resource Allocation



	Policy
	8%

	Advocacy & Education
	17%

	Inspections
	54%

	Management/Administrative/HR/IT/Planning
	21%


Modus Operandi

The HSA is currently operating according to a three year work programme, where it has identified the key objectives, priority issues and priority sectors under each of its functional areas.  The following are some examples of the methods by which the HSA performs some of its main functions:

Enforcement:

Enforcement activities are primarily carried out through inspections.  The majority of HSA inspections are carried out on an own initiative basis, with a smaller proportion on the basis of complaints received.  Enforcement actions might also result from investigations into accidents and fatalities.  In 1999, a total of 8,729 inspections took place resulting in 1,529 enforcement actions.  Enforcement actions are usually summary prosecutions resulting in fines of up to £1,500 (average £1,000).  A minority of indictment cases are also taken which can lead to fines of £10,000 or £15,000.  The HSA expects to carry out 12,000 inspections this year.  Procedures for inspections for all type of sectors and incidences are clearly specified in a "Manual of Enforcement Guidance for Health and Safety Inspectors" 

Education and Advocacy:

Raising awareness of workplace safety is achieved through some of the following means:

· Conferences/Seminars

· Broadcast and print media

· Information services – publications

· Exhibitions

Examples of how businesses are assisted in complying with health and safety regulations include:

· Education – specially designed health and safety syllabus for 3rd level business courses.

· HSA staff giving external lectures. 

· Good Neighbour Scheme – organisations with good occupational health and safety resources assisting smaller companies who are developing such resources.

· Strategic alliances between the HSA and key organisations with the HSA having a direct input into relevant policy making.

Policy and Research:

The HSA advises the Minister of State with responsibility for Occupational Health and Safety. 

Recently commissioned research initiatives have included the following areas:

· Bullying in the workplace

· An evaluated information pack on farm safety for primary schools.

· The incidence and severity of accidents in the forestry sector.

Appendix 6: United States of America

Responsibility for competition enforcement
 rests with two agencies in the US, namely the Antitrust Division of the Department of Justice (hereafter referred to as the Division) and the Federal Trade Commission (FTC).  

The FTC has exclusive responsibility for enforcing the Federal Trade Commission Act; the Antitrust Division is the agency charged with responsibility for enforcing the Sherman Act.  The Division and the FTC have concurrent responsibility for enforcement of the Clayton Act which, as a practical matter, means that they share merger enforcement authority.  In order to prevent duplication of effort, the two agencies have adopted the "clearance procedure".  This procedure was established following an agreement between the bodies to determine as each case arises, which agency would be the most appropriate, based on expertise, to handle the matter.

1.
Federal Trade Commission

The FTC
 is a law enforcement agency responsible for enforcing a variety of federal competition and consumer protection laws.  With respect to its competition mission, the Commission seeks to ensure that markets function competitively, and are vigorous, efficient, and free of undue restrictions.  The Commission undertakes economic analysis to support its law enforcement efforts and to contribute to the policy deliberations of Congress, state and local governments etc. when requested. The Commission also attempts to advance its policies through cost-effective non-enforcement activities, such as advocacy and education of the public.

The competition mission is largely achieved through the Bureau of Competition with the assistance of the Bureau of Economics.  A budget (excluding overheads, e.g. maintenance costs) of approximately 24,502,900 euros ($22,949,400) was allocated to the FTC’s competition mission in 1999.

Organisation and Structure

The FTC is headed by a commission comprising five Commissioners, each nominated by the President and confirmed by the Senate for terms of office lasting seven years.  The President chooses one Commissioner to act as Chairman.  Not more than three Commissioners can be from the same political party.  The Commission authorises and approves formal enforcement actions recommended by the Bureau of Competition.  The Commissioners are full time and each has legal advisors.  The Commission operates on the basis of majority decision making.  The Bureau of Competition is headed by the Director of Bureau Competition and its structure is illustrated below (Figure 6.1a).

Figure 6.1a

Structure of the Bureau of Competition
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The functions of the Bureau of Competition fall under the following three headings:

· Premerger Notification Review Programme

The US legislation requires that proposed mergers that exceed certain threshold levels must be notified to the FTC and the Division.  Under this programme proposed mergers are given an initial review to identify the "no problem" cases and those requiring further analysis are referred to the Merger and Joint Venture Programme for investigation.  It is necessary to work closely with business and the public to minimise unnecessary notifications and to ensure that the programme operates effectively.  Providing assistance to potential notifying parties and responding to tens of thousands of telephone inquiries annually is a key component of this programme, along with conducting the initial review of filings.

· Merger and Joint Venture Programme and Enforcement Activities

This programme seeks to prevent mergers and joint ventures that are likely to substantially lessen competition, the majority of which are notified under the Premerger Notification Programme.  

· Nonmerger Programme and Enforcement Activities

This function is concerned with investigations into alleged vertical and horizontal restraints and single firm conduct, i.e. monopolisation.

Competition Advocacy and public education are also integral elements of the work of the Bureau of Competition.  The FTC is regularly invited to supply comments in federal and state proceedings, many of which are usually concerned with the deregulation of various sectors, e.g. electricity.  

The FTC Bureau of Economics provides economic guidance and support to the Bureau of Competition.  It advises on the economic merits of potential legal actions.  Economists from the Bureau provide economic analysis and support to antitrust investigations and proceedings, and sometimes provide expert testimony at trial.  In addition to case work, the Bureau of Economics also assesses the economic impact of various policy initiatives.  The Bureau also maintains a small research programme in support of the FTC’s competition mission, including its competition advocacy functions. 

Staffing

There are approximately 245 people employed in the Bureau of Competition.  FTC staff are civil servants and, therefore, are paid according to public service pay scales.  Over two thirds of the Bureau of Competition’s resources are allocated to merger enforcement.  This reflects the merger wave of the 1990s which has tripled the merger workload of the FTC over the past seven years and required diversion of resources from the nonmerger area.  Table 6.1a shows a breakdown of the various professions employed.

Table 6.1a

Classification of FTC Bureau of Competition Staff

	Classification


	Number

	Lawyers
	151

	Paralegals
	25

	Accountants
	4

	Other Professionals
	36

	Support Staff
	29

	Economists (not directly employed in Bureau of Competition but work in Bureau of Economics and provide support to Bureau of competition)
	40

	Total
	285


The lawyers are divided relatively evenly across the Bureau’s divisions.  Case officers for investigations are always lawyers.  Paralegals are recent college graduates from all disciplines.  They have good fact finding/investigative skills and are trained on the job.  They normally stay with the Bureau for between one to two years.  In addition to the accountants employed in the Bureau of Competition there are also a number of accountants in the Bureau of Economics who can be called on for support on an as needed basis.  The FTC considers accountants to be necessary, e.g. in assessing claims of efficiency that are made in merger notifications.  Statistical expertise is also available in the FTC as most of the economists are econometricians.  In handling cases, particularly cases that are approaching trial, the FTC sometimes recruits industry experts on a contract basis to provide the necessary industry expertise.  

Formal training is provided for Bureau of Competition staff.  The emphasis is on legal training, conducting investigations and preparing cases for trial.

Workload

Table 6.2a provides an overview of the activities of the FTC Bureau of Competition in 1999.

Table 6.2a

FTC Bureau of Competition Activity Statistics – 1999

	Number of initial complaints/cases under the non-merger and enforcement programme
	Not available


	Number of investigations conducted under the non-merger and enforcement programme
	37

	Number of enforcement actions taken challenging anti-competitive behaviour (resolved by consent agreements)
	5

	Number of enforcement cases resulting in legal proceedings
	2

	Number of proposed merger notifications
	4,642

	Number of proposed merger notifications that required initial phase investigations
	291

	Number of proposed mergers that required second request investigations
	45

	Number of proposed mergers challenged
	30

	Number of studies, reports and economic working papers published
	8


In addition to the above, the Bureau also deals with huge numbers of phonecalls concerning queries and requests for information concerning the premerger notification programme, e.g. 40,000 such phone calls were received in 1998.

2.
Antitrust Division, Department of Justice

Organisation and Structure

The Antitrust Division
 is a component of the US Department of Justice.  The Division is headed by the Assistant Attorney General who reports to the Attorney General who is the head of the Department of Justice.  The organisation chart of the Division is highlighted below.

Figure 6.2a

Antitrust Division, Department of Justice, US
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The functions of the Division can be described as follows:

· General criminal and civil enforcement of the federal antitrust laws and other laws relating to the protection of competition and the prohibition of restraints of trade and monopolisation, including investigation of possible violations of antitrust laws, conduct of grand jury proceedings, issuance and enforcement of civil investigative demands, and prosecution of all litigation that arises out of such civil and criminal investigations.

Prosecutions have traditionally focussed on domestic cartel activity, but in recent years the strategy has shifted towards international cartels.  This is in recognition of the fact that international cartels can pose an even greater threat to business in the US than domestic cartels.  As an indication of the scale and focus of the criminal enforcement programme, the table below provides an overview of the volume of fines resulting from prosecutions.  

Table 6.3a

Fine Amounts

	YEAR


	FINE ($)

	1990
	23,575,000

	1991
	20,379,000

	1992
	23,705,000

	1993
	42,296,000

	1994
	40,236,000

	1995
	41,653,000

	1996
	26,817,000

	1997
	205,178,000

	1998
	266,924,000

	1999
	1,105,654,316


· Intervention or participation before administrative agencies functioning wholly, or partly, under the regulatory statutes in proceedings requiring consideration of the antitrust laws or competitive policies, including such agencies as the Commodities Futures Trading Commission, Federal Communications Commission, Federal Energy Regulatory Commission, Federal Maritime Commission, Federal Reserve Board, Nuclear Regulatory Commission, Securities and Exchange Commission, and Surface Transportation Board except proceedings referred to any agency by a federal court as incident to litigation being conducted under the supervision of another division within the Department.

· Advocacy of pro-competitive policies before other branches of government, including (a) developing and presenting legislative proposals of the Department relating to the antitrust laws and competition generally, and responding to requests for advice and comments on such matters from Congress and other agencies; (b) advising the President, the departments and other agencies of the Executive Branch on the competitive implications of governmental action; and (c) assembling information and preparing reports required by the Congress or the Attorney General as to the effect of various federal laws or programmes upon the maintenance and preservation of competition under the free enterprise system.

· The Division also performs the analysis and investigation of proposed merger notifications (required to be notified under US legislation) and prohibits mergers that have the potential to lessen competition.  The number of merger notifications is rising considerably (as is the case with the FTC).  In 1998 and 1999, approximately 4,500 were received in each year, which is more than double the numbers that were being received in preceding years.

Staffing

The Division employs 763 staff and operated on a budget of approximately 108,520,200 euros ($101,640,000) in 1999.  A breakdown of staff professions is shown in Table 6.4a.

Table 6.4a

Classification of the Antitrust Division, Department of Justice Staff

	Classification


	Number

	Lawyers
	351

	Paralegals
	123

	Economists
	59

	Administrative/secretarial staff
	230

	Total
	763


Three of the staff include above could be classified as statisticians.

Staff training includes an in-house training programme that focuses on the professional development needs of lawyers and economists.  This programme consists of short seminars, short courses, and a library of videotapes, CD-Roms and other resources.  Anti-trust law, economics, litigation skills and negotiation are the main topics covered in the programme.  In addition, a specific programme known as the "Integrated Attorney Development Plan" is offered to lawyers to assist them in developing the competencies that are required to be effective in the Division.  Lawyers also attend more formal training courses outside of the Division.

Division staff are remunerated according to public service pay scales.  However, a degree of flexibility has been built in, particularly in relation to the starting salaries offered to new lawyers and economists.

In addition to its staffing complement, the Division contracts external consultancies or expertise on an as needed basis, e.g. economists, as expert trial witnesses. 

Workload

Table 6.5a

Antitrust Division, Department of Justice Activity Statistics – 1999

	Number of initial cases/complaints
	


	Number of investigations 
	293

	Number of cases where legal proceedings were initiated
	86

	Number of proposed merger notifications
	4,642


	Number of merger investigations conducted
	229

	Number of proposed mergers challenged
	21

	Number of studies, reports and economic working papers published
	0

	Number of civil investigations opened
	285

	Total number of CIDs (civil investigative demands)
	919

	Civil Non-Merger Investigation Actions Filed in District Court
	7


New complaints are initially handled by a paralegal who conducts some preliminary analysis and investigation, under the supervision of a lawyer.  The complaint is either referred to the appropriate section of the Division for full investigation or the complainant is informed that no further action will be taken.  Full investigations are co-ordinated by case officers, usually lawyers.  However, significant economic input is made and every case is assigned an economist.
Appendix 7: Finland

The Kilpailuvirasto or the Finnish Competition Authority (FCA)
 is responsible for competition regulation in Finland.  It was founded in 1988 and operates under the Ministry of Trade and Industry.  However, it is a completely separate and independent organisation and the Ministry does not intervene with any of its case investigations.  An annual report of the previous year’s activities must be submitted to the Ministry no later than March of every year.

The task of the Finnish Competition Authority is to enhance the efficiency of the economy by promoting competition.  It takes measures to abolish competition restrictions and implements the control of mergers.

Organisation and Functions

The functions of the FCA are as follows:

· Enforcement Function

The FCA investigates competition restrictions both on its own initiative and on the basis of complaints received.

· Merger (Concentration) Control Function

The permission of the FCA is required to carry out a merger if turnover levels exceed certain thresholds.  Mergers must be notified to the FCA within a week of occurrence.  Merger Control has been a function of the FCA since 1 October 1998.  Strict time limits apply to decision making in respect of merger notifications.  Within one month of the receipt of a notification the FCA will approve the merger, find that it falls outside the remit of the legislation or decide to initiate further proceedings.  The FCA may also propose the merger to be banned.  Although, usually that proposal is made after further investigations.  If further proceedings are initiated the FCA must either approve the merger or submit a proposal on banning it to the Finnish Competition Council within three months.  The Competition Council has three months to investigate and make a decision following receipt of a proposal from the FCA.  The law contains further provisions prolonging the time periods in certain circumstances.

· International Function

The FCA works in close liaison with the European Commission and participates in hearings and Advisory Committee meetings in Brussels.  It is involved with the work of the OECD Committee on Competition Law and Policy, the WTO Working Group on the Interaction between Trade and Competition Policy and the UNCTAD Intergovernmental Group of Experts on Competition Law and Policy.  In addition, it co-operates and exchanges information with other national competition authorities and, in particular, has close ties with the other Nordic competition authorities.  A working group was established in 1998 to study possibilities for closer co-operation between the Nordic competition authorities.  It produced its final report in April 2000.

· Advocacy Function

The FCA actively promote competition by appearing at conferences organised by different areas of Finnish industry as well as organising seminars itself on various aspects of competition

· Policy Function

Taking initiatives and issuing statements to adjust rules, regulations and administrative orders that have the potential to impede competition is an important part of the FCA’s work.

Business undertakings may seek an exemption or negative clearance from the FCA to a forbidden competition restriction in respect of a certain arrangement.

The structure of the FCA is organised around each of its functions as illustrated in Figure 7.1a.  

Figure 7.1a

Organisation of the Finnish Competition Authority
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The FCA has a head of organisation, known as the Director General who is responsible for the economic, efficient and successful execution of the Authority’s functions.  He is required to have a Master’s degree in an appropriate subject and experience within the field of office, business economics and management duties.  He is separate from any specific functional area and is supported by two directors, three assistant directors and the head of administration.  One of the directors is required to have a Masters of Law Degree.  There are six divisions in the FCA and each is led by a director or assistant director (or the head of administration).  The responsibilities of each of the divisions can be described as follows:

· Key Industry Unit – monitors and investigates all notifications and complaints for industries that are determined on an annual basis to be strategic by the FCA, i.e. sectors which are felt to be particularly important to the Finnish economy.

· Complaint Unit – monitors and investigates all notifications and complaints in respect of industries that are not necessarily considered strategic.  Although complaints are classified according to strategic or non-strategic, in principle the FCA considers all complaints equally important.

· Merger Control Unit – assesses all merger notifications.  This Unit also handles all queries made to the FCA prior to a merger notification.

· Research & Development Unit – responsible for development projects, strategic planning and information services.  This unit is responsible for maintaining links with academic contacts.

· External Relations – co-ordinates international affairs, has responsibility for public relations and the co-ordination of the provincial state offices in competition issues.

· Administration – provides administrative support and backup to the other divisions.

In addition to the FCA, there are 6 of Provincial State Offices in Finland.  These offices have a multitude of functions, one of which is to provide assistance to the FCA in case investigation, where appropriate. 

The Finnish Competition Council is an instance of appeal to decisions made by the FCA.  The Council is a court that sits part time.  It has a Chairman, vice-chairman and seven other members.  All are appointed by the President of the Republic for terms of three years.  The members are required to have legal, economic and business expertise and the Chairman and vice-chairman must have a Masters of Law Degree.  The Competition Council naturally acts when it receives a case appealed to it by a litigant.  In addition, it acts on the basis of proposals for action and recommendations from the FCA which it reviews, e.g. the decision to ban a proposed merger is taken by the Competition Council upon the proposal of the FCA.  Like the FCA, it has the power to summons parties before it and demand them to produce business correspondence, financial statements etc.  The Council also has the power to impose competition infringement fines, following recommendations from the FCA.

Staffing

Currently there are 57 people employed in the FCA.  All are civil servants (although there is provision for employing personnel on a contract basis) with the standard civil service career and remuneration structures.  The majority of personnel are educated to Masters Degree level, most commonly in economics or law, but also in social sciences, humanities, agriculture and natural sciences.  Of the staff employed in the Authority at the year end 31st December 1999, 10% were educated to doctorate level, 50% to masters level and 18% to degree level.  The remaining 22% had achieved varying levels of school education.  Table 7.1a below illustrates the professional classification of staff.

Table 7.1a

Classification of Finnish Competition Authority Staff

	Classification


	Number

	Economists
	19

	Lawyers
	15

	Other professionals

	13

	Support
	10

	Total
	57


Staff training comprises individual training, e.g. participation in relevant foreign and domestic seminars and conferences, group training and training for the FCA staff as a whole.  Special training is provided for staff participating in searches.

Workload

Table 7.2a provides an overview of the activities of the FCA in 1999.

Table 7.2a

Finnish Competition Authority Activity Statistics - 1999

	Opened Cases


	
	Closed Cases
	

	Complaints


	189
	Decisions
	56

	Notifications


	23
	Notifications
	20

	Requests for Statements


	63
	Administrative letter

	119

	Cases opened at own initiative


	17
	Statements
	59

	Others


	24
	Deregulatory initiatives

	5

	
	
	Others (e.g. resolved through negotiation)
	56

	Merger Cases:


	
	Merger Decisions 
	124

	     Notifications


	86
	
	

	     Others


	57
	
	

	TOTAL
	459
	
	439


In the process of investigating complaints, the FCA can carry out searches of premises.  On average, it carries out no more than 10 searches in a year.

The emphasis that the Authority places on its international and advocacy role is not reflected in the above table.  In relation to its advocacy activities, representatives of the FCA advocate competition by appearing at approximately 30 conferences each year that are organised by various areas of Finnish Industry.  The FCA also organises seminars itself for the purposes of promoting competition, e.g. Seminar on the New EC Block Exemption on Vertical Restraints in May 2000.

Appendix 8: Sweden

The name of the organisation with responsibility for competition regulation in Sweden is the Konkurrensverket or the Swedish Competition Authority (SCA)
.  The SCA was established on 1st July 1992 and is answerable to the Ministry of Industry, Employment and Communications.  However, it is a totally separate organisation and operates completely independently of the Ministry in the handling of individual cases.  The SCA budget for the year 2000 is approximately 7.6 million euro (SEK 63,529,000).

Organisation and Functions

The main tasks of the SCA are as follows:

· Applying the Swedish Competition Legislation.  This includes the following functions:

· Enforcement 

· Notifications

· Merger Control

· Submitting proposals 

The SCA has a competition policy function and submits proposals for changes in the rules and measures to eliminate the obstacles to effective competition in the private and public sectors.

· Providing information

This is an advocacy role concerned with the promotion of a competition oriented attitude.  It involves issuing information regarding competition policy and the application of competition rules.

· Promoting research

The SCA has a responsibility to initiate and support relevant research within the field of competition.

The structure of the SCA is illustrated in Figure 8.1a below.  

Figure 8.1a

Organisation of the Swedish Competition Authority
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The SCA is headed by a Director General and there is a Head of each department and secretariat.  

As can be seen from the organisation chart, there are five main operative departments:

· Three Enforcement Departments, each specialising in various sectors of the economy:

· agriculture/foodstuffs, non-durable goods, forestry and consumer services, 

· building/housing, energy and transport, and

· finance, media, telecommunications, post and IT.

· Merger Department – examines mergers and acquisitions.  Similar to the situation that pertains in Finland, turnover thresholds apply for the notification of mergers and similar time limits for decision making are in place.  

· Economic Analysis Department - investigates conditions for effective competition and proposes changes in rules.  Through studies, reports and comments on official proposals, it seeks to eliminate obstacles to competition.

In addition to the five main operative departments, there are also a number of other units supporting the overall mission of the SCA and the operative departments:

· Administrative Department – disseminates knowledge on the rules of competition and works for the promotion of a competition-oriented attitude in society.  This department is also responsible for all administrative matters including personnel, budgetary and financial issues.  A dedicated personnel manager is employed in this department.

· International Secretariat – co-ordinates the Authority’s international work and handles EU issues.

· Legal Secretariat – represents the SCA in the courts and is responsible for legal matters, i.e. the legal staff here are responsible for legal proceedings undertaken by the SCA while the legal staff in the enforcement divisions are involved in case investigations.  The Legal Secretariat also has responsibility for the quality assurance of decisions made by the operative departments of the SCA.

· Council for Competition Research. - this Council consists of representatives of universities and research institutions.  The function of the Council is to stimulate research in the area of competition (through the provision of support to research projects) and to keep the Authority informed of developments within the economic and legal sciences.  Over the period 1993/94 – 1999, the SCA allocate 3.6 million euro (SEK 30 million) to research in competition.

The SCA makes decisions on negative clearance, exemptions, and obligations to terminate infringements of the Competition Act.  Such decisions may be appealed to the Market Court, which is the court of final appeal.

The SCA may bring an action before the Stockholm City court in cases concerning fines and the acquisition of undertakings.  The judgements in such cases may be appealed to the Market Court.

The SCA has issued its own Code of Statutes (KKVFS).  This contains the Regulations and General Guidelines of the SCA.  It serves as a guideline on the Authority’s views on certain issues and acts as an information source, e.g. specifies the information that should accompany a notification.

In addition to the SCA, there are also a number of County Administrative Boards throughout Sweden.  The task of these Boards is the promotion of competition at county level.  The Boards bring competition infringements to the notice of the SCA and co-operate in the investigation of complaints.  In each Board, there is a contact person to deal with competition issues.

Staffing

The SCA employs 103 staff of mixed professions (Table 8.1a)

Table 8.1a

Classification of the Swedish Competition Authority Staff

	Classification


	Number

	Economists
	43

	Lawyers
	34

	Information Officers
	6

	Personnel professionals
	3

	Accountants
	3

	Administrative staff
	14

	Total
	103


Half of the lawyers employed have court experience.  Of the total number of lawyers and economists employed, 40% have participated in post-graduate studies.  Four of the economists and one of the lawyers have a Doctor’s degree.

Staff allocation to the divisions and secretariats is as follows (Table 8.2a):

Table 8.2a

Staff Numbers per Division

	Division


	Number of Staff


	Enforcement Department 1
	13

	Enforcement Department 2
	16

	Enforcement Department 3
	12

	Merger Department
	9

	Economic Analysis Department
	12

	Administrative Department
	20

	Legal Secretariat
	13

	International Secretariat
	8

	Total
	103


The Authority’s staff are civil servants and, therefore, in principal have permanent job tenure.  However, appointments of civil servants to leading positions are for limited periods of time, e.g. heads or assistant heads of departments are appointed for three year periods at a time.  In order to be promoted to competition expert, it is necessary to have approximately four years experience of handling different types of cases and leading major projects.  The SCA recruits its staff directly and has complete flexibility in deciding on remuneration levels.

Workload

Table 8.3a provides an overview of some of the key activities of the SCA in 1999.

Table 8.3a

Swedish Competition Authority Activity Statistics – 1999

	Activity


	New Cases
	Completed Cases

	Enforcement Cases:

     Complaints

     Own Initiative

Total


	266

23

          289
	327

	Notifications


	          72
	98

	Mergers


	          168
	164

	Number of consultation statements submitted


	          143
	143


During 1999, the SCA initiated legal proceedings in the Stockholm City Court in respect of three cases concerning the obligation for undertakings to pay a fine.

Five studies concerning competitive conditions in various industries were prepared by the SCA in 1999.  Staff of the Authority were involved as speakers and/or participants in approximately 40 events during 1999.  Through the Council for Competition Research, the SCA provided grant aid to 15 new projects.  Since the establishment of the Council for Competition Research in 1993, it has processed 176 research applications and supported 60 research projects.

The SCA performs an active international role (Table 8.4a).  It takes part in the decision-making process in the European Commission.  It also participates in international developments in the competition field and is engaged in work within the OECD, UNCTAD and the WTO.  Importance is also attached to establishing and developing relations with competition authorities in other countries, e.g. by providing technical assistance to European countries in transition towards market economics.  Co-operation is particularly close between the Nordic competition authorities. 

Table 8.4a

Overview of the International Work of the Swedish Competition Authority

	International Work


	EU
	OECD
	WTO
	UNCTAD
	Technical Aid



	Number of meetings


	64
	4
	1
	1
	12

	Number of meeting days


	80
	14
	1
	3
	18

	Number of staff days
	97
	25
	1
	3
	23


Appendix 9: United Kingdom

The role of the UK Office of Fair Trading (OFT)
 is to protect the economic welfare of consumers and to enforce the UK competition policy.  

The OFT is an independent non-ministerial Government Department.  The only political link is that its Director General is appointed by the Secretary of State for Trade and Industry for five year terms.  The Secretary of State also has a key role in relation to mergers and major competition policy issues.  The merger regime is currently under review against the objective of essentially removing the role of Secretary of State.

The UK has introduced new competition legislation (Competition Act 1998) which came into effect on 1 March 2000.  The provisions of this Act mirror closely Articles 81 and 82 of the EC Treaty.  In the light of this new legislation, the Competition Policy Division of the OFT has been in a period of transition over the last number of years, in preparation for its enactment.  It has reorganised itself, completed a major new recruitment drive and instituted new training programmes.  Many of its structures are new or still in the process of being implemented and its projected staffing levels have yet to be fully realised
. 

Organisation and Functions

The OFT is headed by the Director General of Fair Trading.  There is a Competition Policy Division (CPD) and Consumer Affairs Division and three other divisions that provide services and support in respect of competition and consumer issues:

· Information Branch – Responsible for the production of consumer information, media relations, public relations and library services to the OFT.

· Resources & Services Branch – Provides personnel management, training, finance, IT office services and procurement services to the OFT.

· Legal Division – Provides the OFT with legal advice on the application and enforcement of relevant legislation.  Within the legal division there is a competition policy branch and a consumer affairs branch.

The remainder of this discussion will focus on the Competition Policy Division (CPD) of the OFT.

Figure 9.1a

Structure of the Competition Policy Division
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The Division is led by the Director of Competition Policy who has responsibility for the administration of the OFT’s competition responsibilities.  The Director is an economist.  The CPD comprises seven branches, five of which are responsible for enforcement.  Each branch has a Director in charge:

· Policy Co-ordination Branch

This Branch is responsible for ensuring consistency of decision making across Branches 3-7 (i.e. those involved in non-merger enforcement activities), providing advice and assistance on cases under examination and producing guidelines.  This Branch also performs the CPD’s international function by liasing and co-operating with other national competition authorities and representing the UK at various international competition fora, e.g. EU, OECD etc.

· Mergers Branch

Responsible for the assessment of mergers, including EU mergers.

· Cartel Investigations Branch

Enforcement Branch with responsibility for the investigation of all alleged cartel cases.

· Sectoral: Media, Sport & Information Industries

· Sectoral: Service Industries

· Sectoral: Basic Industries, Energy and Vehicles

· Sectoral: Consumer Goods Industries

The above four branches are engaged in non-merger enforcement activities and take responsibility for notifications in their respective sectors.

In addition to the CPD, the UK Competition Commission also operates in the area of competition regulation.  Formerly known as the Monopolies and Merger Commission (MMC) the role of the Competition Commission is primarily in the area of mergers, but it also deals with monopoly investigations in addition to sectoral regulation issues.  The Mergers Branch of the CPD conducts the preliminary assessment of all merger notifications and advises the Secretary of State for Trade and Industry (through the Director General of the OFT) on whether a merger requires a full, second phase investigation.  If a full investigation is decided by the Secretary of State, it is carried out by the Competition Commission.  As noted above, the Government is reviewing the institutional arrangements for mergers control.

A new appeals tribunal has been established within the Competition Commission.  This tribunal will hear appeals on decisions by the OFT or sector regulators under the Competition Act 1998.

A number of sector regulators also exist in the UK who have concurrent powers with the OFT under the new Act.  Generally the sector regulator will handle cases where they fall within the jurisdiction of both OFT and the sector regulator.  

In anticipation of the new Competition Act coming into effect, great strides have been made towards modernising the OFT’s offices.  The IT systems have been overhauled and updated with the introduction of a new casework management system.  An office-wide Intranet was established to improve internal communications.

Staffing

Table 9.1a illustrates the staffing levels for the CPD for the year 2000.  A total staffing complement of approximately 184 is anticipated. All staff are employed as Civil Servants and are remunerated according to civil service pay scales.

Table 9.1a

Competition Policy Department –Staffing Levels for the year 2000

	Case Officers 
	56

	Assistant Case Officers
	58

	Accountant
	1

	Assistant Financial Analyst
	1

	Assistant Economist
	7

	Assistant Statistician
	1

	Lawyers (employed in Legal Division but dedicated to providing legal advice to the CPD)
	10


	Staff of mixed grades and qualifications
	60

	Total (CPD only)
	184


No breakdown of staff was available that demonstrates the exact numbers within the Division who, for example, hold legal or economic qualifications.  However, in restructuring the Division and recruiting new staff, the CPD sought to assemble a mix of case officers and assistant case officers with a variety of legal, economic and generalist backgrounds.  All of the newly recruited case officers have a background in either law, economics or competition policy.  The accountants, assistant financial analyst personnel are employed to assist in casework.  A number of case officers with experience of investigatory techniques have been employed in the Cartels Investigation Branch.  

The CPD has invested considerably in the enhancement of the skills and qualifications of its staff and the OFT has been awarded the UK Investors in People Standard.  Staff at assistant case officer level and above are required to complete a nine month training programme leading to a Postgraduate Certificate in Competition Policy from Nottingham Trent University.  This course provides staff with groundings in the areas of economics, law and competition policy.  The staff of sector regulators are also taking part in this training.  A computer based distance-learning version of the course is being developed for new staff joining the OFT.  Staff involved in the investigation of cartels also underwent a specially devised training programme. 

Staff development and promotional opportunities are afforded to staff.  All staff can apply for promotions throughout the Civil Service.  New staff employed in the OFT generally begin on a fixed term contract (varying from 2-3 years to 3-5 years) with the possible option of an extension or permanent position when the contract expires.  Some new staff are recruited on permanent contracts from the start.

Workload

Some details of activity levels for the CPD are provided below:

Table 9.2a

Activity Levels for the Competition Policy Division of the Office of Fair Trading – 1999

	Number of Complaints received


	1,728

	Number of Merger Proposals considered


	415

	Notifications


	271


The above figures refer to a time prior to the introduction of the Competition Act, 1998.  Early indications to date suggest that the volume of complaints is likely to rise to between 2,500 and 3,000, and that the number of notifications will fall very considerably (as was anticipated).  There have been nine notifications in the first six months under the new regime.  The notification figures for 1999 refer to those under the former legislation where, effectively, notification was compulsory for various categories of agreements.

A major educational initiative has been underway since the launch of the new legislation in 1998.  It has been aimed at informing the business community about the new Competition Act.  The rationale behind this initiative was that the general awareness of the new competition legislation was poor, even amongst some of the country’s largest firms.  This initiative followed a two strand approach:

· Range of publications and issuance of guidelines and information documents, e.g. What your Business needs to Know, and video.

· Members of the CPD visiting business organisations throughout the country and speaking at conferences and exhibitions.

Appendix 10: Mergers 

This Appendix describes at a high level the function, workload, processes and resources of the Mergers Section of the Department of Enterprise, Trade and Employment.

Staffing and Roles

Staffing comprises three full-time people – one AP and two HEOs.  The two HEOs work on domestic merger cases while the AP works partly on domestic merger cases and partly on EU merger cases.  However, in reality all staff do the same work, i.e. the HEOs will work on EU cases if the AP is unavailable.  In addition, another staff member (working in  the Competition and Mergers Section of the Department) works with the Mergers Section on an as needed basis.  Approximately 50% of his time is spent on mergers.  Shared clerical support (approximately 0.5 CO) is also provided to the Section.  In total, about 3.5 staff work in the area plus clerical support.

Functions and Processes

The Section’s work is operational in nature. 

· Domestic Mergers

The function with respect to domestic mergers is to process merger notifications within the time limits and guidelines set out in the legislation
, and advise the Minister for Enterprise, Trade and Employment in relation to their approval, referral to the Competition Authority etc.  The Mergers Section is responsible for the initial examination of merger notifications.  If further investigation is considered necessary, the Competition Authority is asked to investigated.

When a merger is received, the first step is to determine whether it is notifiable under the Mergers Acts.  If it is deemed not notifiable, a letter of comfort is issued to the notifying party and the file is closed.  An example of a merger that might be deemed not notifiable would be a global merger where the organisations concerned have subsidiaries in Ireland, but the target subsidiary in Ireland does not exceed the thresholds.

For mergers that are deemed notifiable, the Section has one month, from receipt of the notification, to consider the proposal and if additional information is needed, request this from the parties, who are given a month to reply.  The common good is the only criteria specified in the Mergers Act, but the Mergers Section, in general, requests information on the criteria specified in the Mergers Act on which the Competition Authority would have to comment on, if required to do an investigation..  The parties have one month to supply the requested information.  On receipt of this information from the parties, the Section has 30 calendar days to make its recommendation to the Minister and for the Minister to make a decision regarding approval or referral.  The above suggests that each merger is handled over a three month cycle.  While this is true in the majority of cases, there are instances where the process would have to be completed over a much shorter period, e.g. if there is a danger of job losses if the merger is not approved to proceed.  

In the event that the assessment of the merger within the Section reveals problems or areas requiring further investigation, the Mergers Section will recommend to the Minister that it be referred to the Competition Authority.  If the Minister refers the case, the Mergers Section provides a copy of the notification to the Authority and usually its memorandum to the Minister as well as its request for additional information, if any and the party’s response to this request.  The Minister is the deciding authority.

The Authority has one month to report back to the Minister.  The Mergers Section provides its comments on the Authority’s report to the Minister.  In addition, it is responsible for publishing the report (having removed all commercially sensitive information) within two months of its receipt by the Minister.

The Mergers Section may, on occasion, seek legal advice from the Attorney General’s Office.  The Mergers Section in its assessment of proposals, consults any other Government Department or State Agency etc. which may have an interest.

An additional component of the merger assessment process is the collection of fees.  All mergers that are determined to be notifiable are charged a fee
.  In 1999, merger fees amounted to £400,000.  

· EU Mergers

EU legislation specifies the mergers that must be notified to the EU (complex criteria apply).  The EU Commission Mergers Task Force assesses these notifications according to a two phase process:

Phase 1 – initial examination

Phase 2 – full investigation (only required if there are concerns arising out of Phase 1)

After a Phase 2 investigation, the Task Force recommends approval/prohibition of the merger to the Advisory Committee on Concentrations to the EU Commission.  Ireland participates in this Committee.  It attends its meetings and therefore, assesses and provides its opinion on all recommendations coming before the Committee.

Workload

Over the past three years the workload of the Mergers Section has doubled.  It is only within the previous five months that the staffing complement of the division was increased to three full time staff with the assignment of an additional HEO.

Though there are always a constant number of mergers, increases in merger activity are cyclical in nature, e.g. they are currently high due to the buoyant economic situation.  In addition, merger notifications tend to increase in December as the year end approaches.  Provisional activity levels (in respect of domestic mergers only) for 1999 are illustrated below.  They are expected to maintain at least these levels in 2000.  

Table 10.1a

Domestic Mergers - Workload

	Total Mergers notified
	276

	Cases c/f from 1998
	12

	Total cases on hand in 1999
	288

	Cases that were fully notifiable
	106

	Number of fully notifiable cases withdrawn
	6

	Cases allowed to proceed (mergers approved)
	98

	Cases referred to Competition Authority
	2 ( mergers were ultimately allowed to proceed)

	Cases outstanding at end 1999
	21


The workload ensures that the Section is busy.  However, the staff in the Section are experienced civil servants or have considerable experience in the mergers area or both.  Our consultations indicated that the Section is not lacking in the necessary resources (either in numbers or expertise) to handle the workload effectively. 
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� Staff were also given the opportunity to provide written responses to the questionnaire.  One written response was received.





� The Competition (Amendment) Act, 1996 provided that one member of the Authority be designated this position.


�We are aware that all future legal advisor and economist appointments will be permanent civil service positions.


� This split of the enforcement function has been difficult to implement in recent times due to staff shortages.


� The Competition Act, 1991 stipulated that any pre-Competition Act agreements that were not notified to the Authority by a specified date in 1992 would not received Certificates or Licences if they came to the attention of the Competition Authority at a later date.


� Number of people employed in competition regulatory authority per million population.


� GDP (in Euro billions) per person employed in competition regulatory authority.


� Based on 1 Euro = IRL£0.787564 = $0.9366 = SEK 8.3434 = FIM 5.94573 = stg£0.6161


� Competition regulatory authority budget per capita.


� Unlike other EU countries Ireland has criminal offences because constitutionally penalties can only be imposed for criminal offences.  This means that a higher burden of proof applies in this jurisdiction. In addition, rules of evidence mean that documentary evidence is not conclusive in Ireland whereas it would be more readily acceptable in civil law jurisdictions. The other key difference is that decisions on whether or not the law has been broken are made by the agency itself in other EU countries. In Ireland such decisions are reserved to the Courts.  Effectively, Ireland’s legislation follows the EU wording but the system for applying the law is akin to the US.


� The UK was not included in this comparison table as the OFT was unable to provide a breakdown of staff according to the headings used in the table.


� Includes the Bureau of Competition staff and also the staffing complement from Bureau of Economics working on the competition mission.


� At time of review and consultations, i.e. before Tánaiste approved additional five staff.


� Given that the Authority only ever had two lawyers, it was considered that designating them as case officers did not represent the most optimal use of resources.  Although, in reality, lawyers employed in the Authority did act as case officers on occasions due to the Authority’s significant workload and staff shortages.


� With respect to the Irish Competition Authority, the staffing levels used are the current levels and approved levels at the time of the review and the consultations, i.e. 24 staff.


� It is not possible to include the US in this comparison table as records are not kept of numbers of complaints received.


� While the OFT have a higher complaints to staff ratio, it should be borne in mind that the CPD of the OFT is currently going through a transitional stage.


� It is not possible to include the UK in this comparison table as a breakdown of staff with economic and legal qualifications is not maintained.


� The Cadbury Report on corporate governance, commissioned by the UK Government and chaired by Sir Aidan Cadbury in 1992.


� Mergers and Take-overs (Control) Acts, 1978 to 1996.


� The most appropriate indicator to utilise in developing recommended staff numbers would inevitably be workload across comparators.  However, it is impossible to ever gain a common or standardised picture of workload across all comparators, e.g. various competition authorities all have their own unique ways of defining terms such as complaints, notifications etc.  In addition, staff are classified in different ways, e.g. some class their staff as economists, lawyers etc., others use case officers etc.  Nevertheless, we have attempted to gain an insight into comparator staffing levels compared according to workload levels, e.g. number of complaints etc. (chapter 4).  This broad analysis illustrated that Irish staffing levels were well below those of comparators.  However, a more standardised unit of comparison is useful for the purposes of developing and recommending staffing numbers, hence the utilisation of GDP and population.  The advantages of these indicators is not only that they are standardised across countries but also that they are specifically relevant to consideration of the possible workload of a Competition Authority, e.g. a country’s GDP must be indicative of the size of its economy and its level of business activity.  As illustrated above the analysis of staffing levels on the basis of GDP and population yielded similar staffing level results. 


� Approximate figure based on current civil service pay rates and incorporates 40% provision for PRSI, training, pensions and other overheads.  Exact figure will be dependent on agreed entry level points, existing positions on salary scales etc.


� Exclusive of IT training costs.


� � HYPERLINK http://www.odtr.ie ��http://www.odtr.ie�





� The Minister for Public Enterprise is currently considering altering this structure and replacing it with a commission structure comprising three people.  The ODTR would continue to favour this single Director/Chief Executive model.





� Numbers in brackets are approximate.


� � HYPERLINK http://www.hsa.ie ��http://www.hsa.ie�





� For consistency across throughout the report, we have used the term "competition".  However, we are aware that the term "antitrust" is more widely used in the US.


� � HYPERLINK http://www.ftc.gov ��http://www.ftc.gov�





� The FTC does not record the total number of complaints received.  This is because they come in a variety of forms (letters, phone calls, faxes, e-mails, through third parties) and following an initial assessment, a large proportion are found to be minor or outside of the remit of the Bureau of Competition.


� � HYPERLINK http://www.usdoj.gov ��http://www.usdoj.gov�





� Like the FTC, the Antitrust Division does not record the total number of complaints received.


� Included in this figure is 1,698 bank mergers.


� � HYPERLINK http://www.kilpailuvirasto.fi/english/index.html ��http://www.kilpailuvirasto.fi/english/index.html�





� Professionals who have a Masters Degree in fields other than law or economics.


� Requests for statements are primarily made by various Ministries and authorities and typically involve legislative matters, proposals for reform etc.


� Cases concerning issues of minor importance are solved by means of administrative letter (equivalent to EU comfort letter).  If the complainant does not appeal, the case is closed.


� The FCA may commence initiatives for regulatory reform.


� Generally relate to queries concerning the applicability of Finnish or EU legislation in relation to proposed mergers, and other inquiries on the interpretation of merger law.


� � HYPERLINK http://www.kkv.se/eng_indexns.htm ��http://www.kkv.se/eng_indexns.htm�





� Apart from the economists and lawyers allocated to the Economic Analysis Department and the Legal Secretariat, the remainder of these professional staff are allocated relatively evenly across the remaining divisions.


� � HYPERLINK http://www.oft.gov.uk ��http://www.oft.gov.uk�





� The OFT has requested that any structural information or statistical information regarding staffing or activity levels be viewed in the context of a developing organisation in transition.


� This group of 10 is not included in the total of 184.


� Mergers and Take-overs (Control) Acts, 1978 to 1996.





� IR£4,000 is the fee for a notification.





23
Review of the Competition Authority
Page 2
July 2000

Draft Report


[image: image19.wmf][image: image20.wmf][image: image21.wmf][image: image22.wmf][image: image23.wmf][image: image24.wmf][image: image25.wmf][image: image26.wmf][image: image27.wmf][image: image28.wmf][image: image29.wmf][image: image30.wmf][image: image31.wmf][image: image32.wmf][image: image33.wmf][image: image34.wmf][image: image35.wmf][image: image36.wmf]Activity

Process Link

KEY

Parallel Paths

End Point

Driving Party Interaction

Interaction

Start Point

Decision

Team Activity

Participants

[image: image37.wmf]Activity

Process Link

KEY

Parallel Paths

End Point

Driving Party Interaction

Interaction

Start Point

Decision

Team Activity

Participants

[image: image38.wmf]Director of Enforcement

Figure 3.3

Enforcement Process

Enforcement Section

Case Officers:

Economist or

HEO Enforcement

Authority

Weekly list of complaints

prepared (CO)

This may involve

seeking legal

advice

Investigate the complaint &

establish the facts

The Authority approval may be

required for some activities involved

in investigating cases. This involves

examining Authority records,

researching sector, Internet

searches, CRO, CSO, legal advice,

colleague consultation, search of

premises etc.

Obtain additional information from

complainants & potential witnesses

Liaison with Director of Enforcement

& submit quarterly progress reports

For example:

drop case, conduct a

search, initiate court

proceedings

Within scope of

Competition Act

Outside scope of

Competition Act

Inform complainant &

close case

Assign case at weekly

meeting with

Enforcement Section

Activity

Process Link

KEY

Parallel Paths

End Point

Driving Party Interaction

Interaction

Start Point

Decision

Team Activity

Participants

Record Complaint

(standard form)

log complaints/

allocate file number (CO)

Present decision

to next Authority meeting

Process Link

Complaint received

or identified by staff

member via

telephone, letter, e-

mail, personal call

to the office

Complaints can

be logged on

Lotus Notes,

Excel or manually

E-mail list

of complaints

     Decision on whether

     complaints fall within scope

     of Competition Acts

Notice to issue

acknowledgement letter

Assignment of new case

Identify next

action in case

Next Action in case

This may lead to a

court case process

for example

Decision on next action step  -

may involve numerous rounds

back and forth between the

Authority, Director of Enforcement

and case Officer before decision is

finally agreed

Consideration of case at

Authority meeting

Agree next

action with

case officer

Issue acknowledgement

letter

Implementation of Authority Decision,

e.g. close case, attempt to resolve

caseby meeting with offending party,

 prepare case for DPP

_1026222451.ppt


Board of the Authority



Chairman



Trade Union Nominees (3)

Employee Nominees (3)

Minister’s Nominees (3)

Field Operations

Inspection, and Workplace Advice:

		Constructing

		Agriculture, Fishing

		Mines and Quarries

		Manufacturing

		All Economic Sectors





Director General

Deputy Director General

Specialist Sevices

		Occupational Hygiene

		Process Industries

		Hazardous Substances Assessment

		Transport of Dangerous Substances





Legislation and 

Corporate Affairs

		Human Resources Finance

		Board Secretariat

		Legislation

		Liaison with Department of Enterprise, Trade & Employment

		Planning and Development





Development

		Information and Publicity

		IT & Statistics

		Research

		Business Support

		Strategic Management





Occupational Health

		Occuaptional Health Programme

		Information and Support to Staff

		Information to public

		Occupational Disease Statistics

		Health based Inspections

		Psychosocial Issues












_1030360075.ppt


Management Consultants





[image: image1.wmf]







_1025626905.unknown

_1025697154.unknown

_1025335264.vsd
Decision�


