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I would like to congratulate the SIPTU College, in collaboration with the National Executive of SIPTU, for organizing this series of one-day seminars on the draft Services Directive. I am also very pleased to see fellow members of the Oireachtas and members of the European Parliament here as well as other distinguished speakers from the trade union movement and the legal profession. 

The Government strongly favours a single market in services if it proves possible to construct a framework that meets the needs of Member States and other interested parties, including the social partners. 

The draft Directive is expected to be discussed by the European Parliament next month following a detailed examination of it by no less than 10 committees of the Parliament. At national level, the Joint Oireachtas Committee on Enterprise and Small Business has examined the proposal and the Dail itself will also debate it at the earliest appropriate opportunity. 

I’d like to stress this point because there has been some misunderstanding of what has been happening at EU level over the past two years. The Member States have been involved in intensive technical discussions on the original text proposed by the Commission. These technical discussions were designed to clarify and improve the text to enable Ministers at the Competitiveness Council to engage in useful debate; while Member States’ policy positions have informed the discussions, political decisions on key aspects of the Directive such, as the country of origin principle, have not yet been taken by the Council. 

Let me add, straightaway, that Ireland’s position in the discussions has been one of support, indeed strong support, in principle, for the idea of a single market in services. However, we share with other Member States and the social partners, a multitude of concerns about the proposal. Whether or not it will be possible to meet these concerns and those of the European Parliament, the Commission and the large number of stakeholders remains to be seen. We hope it can be done because of the benefits a single market in services would offer for Ireland. 

The Government welcomes the debate that is now taking place on the draft Directive with the social partners. 

I should stress that while the Services Directive may not have generated as much media attention here – so far – as in other Member States, the Department of Enterprise, Trade and Employment has been engaging in extensive consultations with stakeholders over the past two years, including the social partners. Those consultations are ongoing and are expected to intensify during the months ahead. By way of an aside, Chairman, the latest text of the proposal, which contains approximately 45 articles, has 338 footnotes. This gives a good indication of the difficulties Member States, including ourselves, have with the proposal. 

Before saying a few words about the draft Directive itself and what it contains, it is important to put it in context. Services account, in most Member States, for up to 70% of GNP and employment. They also account for the majority of new jobs created in Ireland in recent years. And they are likely to account for the majority of jobs created in the years ahead. The Government cannot ignore this statistic or what it represents in terms of jobs.

Studies have shown that the creation of a genuine single market for services would result in significant export opportunities for Irish service providers and would give Irish consumers access to a wider variety of services at more competitive prices. The overall effect would be to enhance Ireland’s competitiveness and hence increase the potential market for and the employment levels of Irish service providers. 

The draft Directive is essentially about facilitating services providers who wish to become established in another Member State or to provide services to another Member State without being established there. Both are already Treaty rights. The Government believes that it is better to provide a regulatory framework for Treaty rights than to rely on judgements made by the European Court of Justice. 

The draft Directive covers the very significant area of labour law. Recent changes to the text of the proposal are intended to ensure that our minimum wage and other requirements would apply to all workers posted to Ireland from another Member State under the Posting of Workers Directive and to other overseas workers who come to Ireland to work. Both categories are of course covered by section 20 of the Protection of Employees (Part Time) Act 2001, which provides that all employee protection legislation applies to posted workers and to other overseas workers.  

There is now an EU labour market and nationals of other Member States have the same right and freedom to come and work in Ireland, as do Irish nationals. Employers can choose to hire such workers without regard to nationality. It is important that this be respected. 

The country of origin principle, or the C.O.P., is the most controversial provision in the Directive. The principle is that a service provider is regulated by the country in which he is established rather than the country to which he is providing a service. I should say straight away that the C.O.P. is not unique to the Services Directive. It operates in various forms in the regulations covering areas such as e-commerce, insurance and banking. It is considered essential in order to enable providers, especially SMEs, to avail of the opportunities offered by the single market. It is a logical development of the single market.

The Government does not believe that it would be practical or possible for the C.O.P. to operate only where full harmonization has taken place. The EU would be placed at a serious disadvantage vis a vis third countries as full harmonization would take many years. The EU would struggle to develop a services sector with sufficient scale to take on the US and other third countries if it were forced to expend its energy agreeing, in effect, a limitless number of Directives. 

A further element of importance within the draft Directive is the protection it affords certain users. At present, if a service provider from another Member State travels here on a temporary basis and returns home immediately after providing a service, there is not always a great deal we can do if something goes wrong subsequently. The operation of the C.O.P. would ensure that service providers can be held accountable for their actions in such circumstances. 

The C.O.P. would not replace our rules on employee protection. There are a large number of other issues in relation to the operation of the C.O.P., particularly the derogations and safeguard procedures, but time does not permit me to deal with them.

In the context of the ongoing debate on the C.O.P., however, we are interested in the approach suggested by the Internal Market and Consumer Protection Committee of the European Parliament, which has proposed that the C.O.P. be replaced by what the Committee refers to as the freedom to provide services. This would respect the provider’s right to provide a service in another Member State, in which case they would be subject to the provisions of their Member State of establishment. However, unlike the original proposal, which would involve the Member State where the provider is established being responsible for his supervision, the Committee has proposed that the host Member State would not be prevented from enforcing its specific requirements in certain circumstances. What this means is that, for example, a Latvian company providing services to Ireland could be subject to both Irish and Latvian law in certain circumstances.

In the technical discussions that have taken place to date, we have expressed our support for the principle, if I could so describe it, of the C.O.P., subject to detailed work on its operation. The Department of Enterprise, Trade and Employment is currently examining the practical operation of the C.O.P., including its interaction with the provisions on co-operation between the Member States. 

In relation to the scope of the proposal, the original text has been amended significantly and now includes important clarifications. Firstly, it is now clear that the Directive will not deal with the liberalization of services of general interest (this is “Eurospeak” for public services) or with the privatization of public entities providing services. The latest text also permits Member States to determine, in conformity with Community law, what they consider to be services of general economic interest (this is “Eurospeak” for what we would call public utilities), how those services should be organized and financed and what specific obligations they should be subject to. Had these exclusions been set out more clearly in the original proposal it would, in my opinion, have eased some of the concerns of Member States and stakeholders. 

The view has been expressed that the adoption of a Services Directive and the creation of a genuine EU internal market for services would result in many Irish service providers relocating to lower cost destinations to supply the Irish market from there with the loss of Irish jobs. This possibility does, of course, always exist in a situation of market opening. However, it is less likely to happen than, for instance, in the case of manufacturing. While experience has shown us that such relocation is very unlikely to occur, it is an issue that should educate our future consideration of the Directive, always bearing in mind the nature and structure of our services sector and the advantages that will undoubtedly accrue to our economy and our competitiveness from success in this venture. 

The draft Directive has a substantial number of provisions on how the right of establishment, be it by the proverbial Polish plumber or by an Irish architect, will be exercised. I should add that “establishment” would mean having a real office in a Member State, not an accommodation address. 

The draft Directive has provisions on mutual assistance between Member States and the supervision of service providers in the context of a single market. These provisions will be necessary regardless of whether the C.O.P. is retained, amended or abandoned. They are an essential counterbalance to any liberalizing of markets that the creation of a single market would entail.

It is very important, I think, that I also mention that the draft Directive has serious and very useful provisions on the quality of services and would provide greater protection for the consumers of services. 

I have already referred, Chairman, to the expected vote on the proposal next month in the European Parliament. If the vote is followed by a new Commission proposal, the Department of Enterprise, Trade and Employment will be engaging in further full consultation with stakeholders, including the social partners. We look forward to the active participation of the trade union movement in that process. 

As I said at the outset, Chairman, an EU single services market can, I believe, contribute significantly to economic and social progress in Ireland. The question is: can it be created in a way that is fair, just and worthwhile for service providers, workers, consumers and the economy. That is what the Government wants to see. 

Thank you.

