Guide to the Screening of National Legislation

Irish legislation needs to be screened for authorisation schemes, licensing regimes or administrative practices that need to be justified, amended or abolished in order to comply with the requirements of the Services Directive. Articles 9 (authorisation schemes), 15 (requirements to be evaluated), 16 (freedom to provide services) and 25 (multidisciplinary activities) require EU Member States, via an on-line form, to report to the EU Commission on the results of the screening exercise. While most authorization schemes, etc. are likely to be linked to a piece of legislation that may not always be the case.

In addition to screening obligations, the Directive also requires Departments, in consultation with their competent authorities, to simplify any procedures (Article 5(1)) that are applicable to the access to, and the exercise of, a service activity. If there are procedures that can be simplified this should be done before reporting on the screening exercise. In that regard, the exercise provides Departments with an ideal opportunity as well as the obligation to simplify procedures that they might wish to simplify but might otherwise postpone addressing until a later date.

Departments should note that where a provider or recipient is required to supply a certificate or some other document proving that a requirement has been satisfied, the relevant competent authority must accept any document that serves an equivalent purpose or from which it is clear that the requirement in question has been satisfied. They may not require a document from another Member State to be produced in its original form, or as a certified copy or as a certified translation, except in cases provided for in other Community instruments or where such a requirement is justified by an overriding reason relating to the public interest, including public order and security (Article 5(3)). In the case of at least one Member State, for example, we understand that their competent authorities accept scanned forms and documents attached to an e.mail.

The restrictions referred to in the previous paragraph do not affect the right of Member States to require non-certified translations of documents in one of their languages (Article 5(3)). Nor do they refer to the EU measures specified in Article 5(4).

The Guide is intended to help Departments focus attention on those schemes and practices that will need to be looked at in order to fulfil the screening requirements of the Directive.

This Guide covers Articles 5 and 9 of the Directive. Article 9 is related to the right of establishment.

Internal Market Unit

Department of Enterprise, Trade and Employment

17 July 2008

Article 9

Article 9 deals with the authorisation schemes that exist in Ireland. We have to inform the Commission about all the authorisation schemes that we operate. We also have to show that these schemes are non-discriminatory, are justified by an overriding reason related to the public interest and that the objective cannot be fulfilled by means of a less restrictive measure. As other Community law takes precedence over the Services Directive (Article 3), Article 9 does not apply to those schemes that are governed by other Community instruments. If Community law requires a certain national rule there is no need to change national law. However, where a national rule based on Community law has been introduced without being required by it then you may amend the transposing legislation, if necessary, to comply with the simplification requirements of Article 5 of the Services Directive. 

In order to fill out the form for Article 9 requirements some general information needs to be inputted. This includes information about where in the legislation the scheme can be found – including a reference to the text. An online link to the legislation should also be included; all legislation up to 2006 can be found on the Irish Statute website.

[image: image1.png]plo EEIES

Fle Edt View Favortes

= &

O~ © - ¥ (2] Q] Petr Ygraonies @] 2 s

Wl S

Address [[€] htps/jec.curopa.evjyourvoice pmtraining/dispatchiform=IRART0Slang=en B ERES

User:  IRCOORDINATORO!
Form:  IRARTO3

IERE

T Tegalnotice

o e co atio English ~

» Form Language

English (pivot) ]

» Encode a case

» Search

» Display as

» Access single record

» Export

General information on the authorisation scheme

[Where is the authorisatian scheme to be found (title, date and number (if applicable] of the legislation and
reference ta the text; if possible, link to the ariline text or reference to hard capy) ¥ (compulsary)

=
=

i

which service(s] dues the legislation apply? (optiansl)

[Authorisation scheme imposed (compulsary)
I by the state at national level
I by the state at regional level
I by the state at local level
I by another body than a state badyS

[ f
iovel-del.. | @ welcome - .. |[E]1PM2.1 - &) checkmyti.. | (3 Smithse on... | &YiGoogle-M... | £)ETEnet De... | B cuidetoth |J‘ 15149

Internet





The next step is some detailed information on the authorisation scheme, including a description of the scheme and the reason(s) why it is justified. 
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If the ‘other’ option is chosen then another text box will open asking you to give details of the particular justification.
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The final question deals with the reason why the objective behind the authorisation scheme cannot be fulfilled by a less restrictive measure.
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