Guide to the Screening of National Legislation

Irish legislation needs to be screened for authorisation schemes, licensing regimes or administrative practices that need to be justified, amended or abolished in order to comply with the requirements of the Services Directive. Articles 9 (authorisation schemes), 15 (requirements to be evaluated), 16 (freedom to provide services) and 25 (multidisciplinary activities) require EU Member States, via an on-line form, to report to the EU Commission on the results of the screening exercise. While most authorization schemes, etc. are likely to be linked to a piece of legislation that may not always be the case.

In addition to screening obligations, the Directive also requires Departments, in consultation with their competent authorities, to simplify any procedures (Article 5(1) (1)) that are applicable to the access to, and the exercise of, a service activity. If there are procedures that can be simplified this should be done before reporting on the screening exercise. In that regard, the exercise provides Departments with an ideal opportunity as well as the obligation to simplify procedures that they might wish to simplify but might otherwise postpone addressing until a later date.

Departments should note that where a provider or recipient is required to supply a certificate or some other document proving that a requirement has been satisfied, the relevant competent authority must accept any document that serves an equivalent purpose or from which it is clear that the requirement in question has been satisfied. They may not require a document from another Member State to be produced in its original form, or as a certified copy or as a certified translation, except in cases provided for in other Community instruments or where such a requirement is justified by an overriding reason relating to the public interest, including public order and security (Article 5(3)). In the case of at least one Member State, for example, we understand that their competent authorities accept scanned forms and documents attached to an e.mail.

The restrictions referred to in the previous paragraph do not affect the right of Member States to require non-certified translations of documents in one of their languages (Article 5(3)). Nor do they refer to the EU measures specified in Article 5(4).

The Guide is intended to help Departments focus attention on those schemes and practices that will need to be looked at in order to fulfil the screening requirements of the Directive.

This Guide covers Articles 5 and 25 of the Directive. Departments whose authorization schemes cover any of the regulated professions should also note Article 24 of the Directive, which requires Member States to remove any total prohibition on commercial communications by a regulated profession. Article 25 is related to the right of establishment and the free movement of services.
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Article 25

Article 25 deals with multidisciplinary activities. Member States are not allowed to impose requirements that force service providers to operate a specific activity exclusively or which restrict the exercise jointly or in partnership of different activities. However, there are some exceptions and these are contained in Article 25(1)(a) and (b). Any requirements imposed under this Article are subject to the conditions contained in Article 25(3). 

The first part of the form for Article 25 includes general details about the requirement. This includes information about where in the legislation the scheme can be found – including a reference to the text. An online link to the legislation should also be included; all legislation up to 2006 can be found on the Irish Statute website.
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The next part of the form asks for both a description and a justification for the requirement. 
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The form also asks if the requirement relates to a regulated profession and/or to a service dealing with certification, accreditation, technical monitoring, etc. Either or both boxes can be ticked and further text boxes will open asking for more information.
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