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Preface

Much of the materia in this Regulatory Impact Assessment (RIA) was prepared
during 2008 prior to the change in our economic circumstances. The material on the
economic context (Section 1.3) and the estimates made by Forfas of the gains from
the Directive (in Section 5) were prepared against a very different background. The
information on the policy context and the potential gains from the Directive remains
valid but redising the gains depends, even more than before, on Ireland's
international competitiveness and the international trading environment for services.
At the Department’s request, Forfas revisited the estimated gains in the light of the
macroeconomic prospects for 2009 as reported by the Department of Finance in
January 2009. While the estimates set out in this RIA continue to indicate the correct
order of magnitude of the potential gains in terms of welfare, employment, wages,
exports and investment, this Department will work with Forfas to keep them under

review.
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1  Background and Context

1.1 Internal Market in the European Union

The 1957 Treaty of Rome, which established the European Economic Community
Community (EEC), clearly envisaged the creation of a single integrated internal
market and set out the four “freedoms” that should characterize this:

e Free movement of goods

e Freedom to provide services

e Free movement of persons (including the freedom of establishment and the
right to practise atrade or profession)

e Free movement of capital.

Article 2 of the Treaty envisaged the establishment of “a common market and
progressively approximating the economic policies of Member States’ which aimed,
inter alia, at promoting “harmonious development of economic activities” and “an
accelerated raising of the standard of living”. Reinforcing this aim, Article 3 (a)
focused on the creation of an Internal Market through “the elimination, as between
Member States, of customs duties and of quantitative restrictions on the import and
export of goods, and of all other measures having equivalent effect”.

However, the initia efforts of the Member States focussed on the creation of the
common customs tariff for trade with countries outside of the European Economic
Community (EEC) rather than on internal restructuring. The economic crises of the
1970s and early 1980s coincided with a period (written about by many but nicely
summarised by Tansey, 1992:1) where

“the original grand design motivating the establishment of the
Community — the creation of a single internal market — was increasingly
obscured by the narrow concentration of governments on national
performance and by continuing arguments of the minutiae of existing
policy. It was during this phase that the Community was diagnosed as
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suffering from eurosclerosis where rigidities and inflexibilities
progressively impaired economic performance.”

This period of eurosclerosis was tackled head on by the incoming European
Commission in 1985, led by Jacques Delors. The Vice President with responsibility
for the internal market implementation, Lord Cockfield, put together a White Paper —
“Completing the Internal Market” — published by the new Commission in 1985, which
identified some 300 specific measures to be adopted in order to complete the Internal
Market.

The European Union established the Single European Market in 1992, which allows
for the “free movement” of people, goods, services and capital across EU borders.
The Single European Market, by providing greater choice and price competition to all
citizens, and in turn leading to improvements in productivity, is one of the main

benefits the EU has to offer its citizens and businesses.

According to the European Commission (2005), “in the 1950's, over 20% of peoplein
the EU (only six countries at the time) worked in farming and around 40% in industry.
By 2003, those figures had dropped to 5.2% and 25.5%, respectively, for the EU-25.
Meanwhile, the services sector has been growing fast and it now employs more that

two thirds of the EU’ s workforce”.

The Single Market, as far as the free movement of goods, people and capital has been
concerned, has working reasonably well for some time, as confirmed by the EU
Commission’s review of the Single Market (“A Single Market for the 21% Century”),
published in November 2007. The Review recognises that the Single Market has been
one of the major achievements of the “European Project”, accounting for a2% risein

European output and is associated with some 2.75 million extrajobs.

These findings are supported by a review of the effects of the Single Market on
Ireland (Forféas, 2008), which concluded that they have been generaly favourable but
that Ireland has not seen the level of growth that could have been expected and could

take greater advantage of the opportunities afforded by the Single Market.

Services are the main economic driver in Europe today. They account, in most

Member States for up to 70% of gross national product (GNP) and employment. The
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services covered by the Services Directive represent about 40% of national income,
roughly 50% more than manufacturing.

Over the past number of years, numerous data and economic studies have shown the
significant potential in terms of economic growth and job creation in the services
sector. This potential remains largely untapped due to obstacles to service activities
in the Internal Market. Many of the barriersin relation to services were not physical
barriers, as in the case of goods (border controls, etc.), but rather administrative
barriers. These are both more difficult to identify clearly and more difficult to
eliminate easily.

1.2 European Context

1.2.1 Lisbon Agenda

At the European Council in Lisbon, in March 2000, the Heads of Government of the
then 15 Member States of the EU agreed to undertake a new strategy aimed at
strengthening the EU’s competitiveness by 2010. The goa was to become the most
competitive and dynamic knowledge-based economy in the world, capable of
sustainable economic growth with more and better jobs and greater social cohesion.
This strategy involved economic reforms for a complete and fully functioning internal

market, including “astrategy for the removal of barriersto services’.

1.2.2 Internal Market for Services

In December 2000, the European Commission embarked on a 2-stage strategy to
create an interna market for services. In July 2002, the Commission’s report “The
State of the Internal Market for Services’, marked the completion of the first stage of
this strategy. This reported the outcome of a consultation exercise on the specific
barriers hampering the development of cross-border trade in services in the EU. It
identified 91 specific barriers preventing or hampering cross border trade in services
in the EU.

The magjority of these were new or long-standing legal barriers, which the

Commission attributed to a combination of:
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e A lack of trust by the Member States in the quality of regulation in other
EU countries,

e A failureto update national legislation so that it remains compatible with
EC law; and

e A deiberate intent by some Member States to protect national economic

interests.

These legal barriersincluded restrictions such as:

e Quantitative restrictions on the number of service providers operating in
agiven product/geographical market

e Territorial restrictions relating to the geographical market

e Nationality and/or residence requirements

e Length and complexity of registration and authorisation procedures

e Restrictions on multi-disciplinary activities

e Requirements on the legal form and internal structure

e Requirements for professional qualifications

e Requirements relating to cross-border use of inputs and posted workers

e Ruleson commercial communications (i.e. advertising)

e Pricingrules.

Other, non-legal barriers to trade in services included lack of information, and
differences in language and culture between Member States.
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1.2.3 Re-invigoration of Lisbon Strategy

The Lisbon Strategy was reiterated in 2005, when the Commission issued a
communication to the Spring European Council, aimed at reinvigorating the Strategy
at its mid-point. At that time, it was considered that “progress has at best been
mixed” (p.3). Part of thereinvigoration called for a simplification and streamlining of
the strategy. It was seen that one of the key reforms required to make Europe a more
attractive place to invest and work, particularly in the increasingly globalized and
outsourced world markets, was to complete the single market, and to give specific
urgent attention to the services sector in general (apart from specific approaches being

taken in relation to the financial services sector in particular).

Overdl, by mid-2008, the results of the revitalised strategy were paying dividends.
Significant progress has been made a EU level towards improving the legal
framework of the single market, particularly through the adoption of the Services
Directive and the implementation of the Financial Services Action Plan. The EU
Commission and Member States are also driving forward the better regulation and
reduction in administrative burdens agenda.

Job creation in the EU has been very good (17 million new jobs since 2000),
economic growth is matching and beginning to outpace US gross domestic product
(GDP) growth rates, and the European Growth and Jobs Monitor Report 2008
concludes that most countries are doing better with respect to the Lisbon targets that
they were a year ago, with Ireland’ s rating being amongst the best, ranked in second

place on performance targets (up 2 places from 2007).

Ireland is one of a small number of Member States that have made good progress in
all the areas identified by the Commission as requiring particular attention and were
not subject to specific country recommendations at the Spring European Council of
March 2008". The Council stressed that a "complete, coherent, and timely
implementation of the Services Directive"” will be an important step towards the
creation of a genuine Internal Market for services and needs to be taken forward as

immediate priority.

! This was prior to the changing economic circumstances, particularly since mid 2008.
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Through structural reforms, the Lisbon Strategy is helping to strengthen the resilience
of the EU’s economy. Despite the fact that there has been a slowdown in GDP
growth, employment has increased®. Thisis evidence of the importance of reformsto
the labour market. The EU Commission estimated in 2005 that reforms in areas such
as unemployment benefits, taxes and the ease of entry for new firms have reduced the
structural unemployment rate by aimost 1.4 percentage points and boosted GDP in the
EU15 by 2% since 1995. It is not suggested that the Lisbon reforms have been the
only factor but there is strong evidence from the EU Commission’s economic

modeling that they have made a significant contribution.

The Government is keen to see progress in relation to al aspects of the Lisbon
process in order to raise productivity and boost economic growth and
competitiveness, and thereby lead to increased employment levels and improved
living standards. These are al especially important objectives in the current

economic climate.

1.2.4 Services Directive as part of the Lisbon Agenda

The Lisbon Agenda and the periodic reviews of the Single Market identified a need to
tackle barriers in the area of services. Opening up the market for trade in services
within the EU would result in improved competitiveness at enterprise level and better

value for money for consumers.

The Services Directive® is intended to create a genuine “single market” for
commercia services and is a key provision of the Lisbon agenda. Indeed, the
measures it contains complement many of the other initiatives for microeconomic
reform and administrative burden reduction under this framework. Furthermore, by
focussing on simplification measures for the benefit of small and medium-sized
enterprises (SMEs), who represent the overwhelming majority of business in the
services sector, the Directive isfully in line with the “ Think Small First” principle, the
central theme of the recently adopted “ Small Business Act” for Europe.

2 See footnote 1.
3 Directive 2006/123/EC of the European Parliament and of the Council of 12 December 2006 on
servicesin the internal market, OJ L 376, 27.12.2006, page 36 et seq

j:\ser380\ria - regulatory impact analysis\2009\09ria007.doc 11



1.3 The Irish Policy and Economic Context

Ireland has long been recognised as a small open economy. Whitaker, in writing his
initial programme (Department of Finance, 1958:1) noted that this is “a small
country...exposed to the perpetua flux of world economic forces’. He also noted that
“one must be prepared at al times for fluctuations and upsets. A readiness to adapt to
changing conditions is a sine qua non of material progress’. A thought which
remains as apt today, half a century later, when the internationalisation of the Irish
economy, which has been a central feature of ongoing Government policy in the
interim, has made possible the very real improvements in living standards that have

been so evident, in particular over the past 20 years.

The Organization for Economic Cooperation and Development (OECD) statistics
(Economic Survey: Ireland 1987 to 2006) give an indication of the massive growth in
Ireland’s GDP over recent decades. In 1985, the average annual volume growth over
the previous 5 years had only been 1.8%, whereas by 2000 this had risen to 9.9%.
The GDP figures in the graph below are those from the Central Statistics Office
(CSO0) at constant prices — so directly comparable.

Ireland had the 11™ highest global economic growth in the period 1995-2005 with
average annual increase in real GDP of 7.4%, the highest rate across the EU,
according to statistics produced by “The Economist” (2007:32). Other relatively
strong performers included Latvia (6.9%), Estonia (6.6%) and Luxembourg (5.1%).
This was a period when many of the other EU Member States fell into the lowest
globa growth category, such as Italy (1.3%), Germany (1.4%) and Austria, Belgium,
Denmark, Portugal and Romania all at 2.1%. [Some of these poorly performing
countries had only joined the EU in 2004, with Romania having not joined until 2006
— however, most of those with low growth rates have been members of the EU for

many years.]
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Figure 1.1: GDP Growth in Ireland 1996 to 2006 at constant prices
Source: CSO Report - Measuring Ireland’ s Progress, 2006 and 2007

Ireland has also seen aradical shift in the relative importance of the main sectors in
recent decades. When Whitaker was developing his vision in 1958, the economy was
predominated by farming with some manufacturing activity, while services
represented a very low proportion of GDP. However, this has shifted over time with
the decline in agriculture (both in monetary terms and also as a proportion of GDP)
and the corresponding rise in manufacturing and services through our pursuit of
foreign direct investment (FDI) and latterly including increased activity in indigenous
firms, a shift which has continued in more recent years as indicated in figure 1.2, with

services outstripping manufacturing as a proportion of GDP.
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Figure 1.2: Breakdown of Ireland’s GDP by sector
Source: CSO Nationa Accounts

A number of economic commentators expect that, in coming years, services will
overtake goods not only domestically in their contribution to GDP but also in terms of
exports. Thisisin line with recent trends that show growth in goods exports of 54%
(from €54.7 billion in 1998 to €84.3 billion in 2007, having peaked at €89.5 hillion in
2002); but growth in services exports of 421% - almost 8 times greater than goods
(from €12.6 billion to €65.7 billion over the same period).
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Figure 1.3 Exports of Goods and Services
Source: CSO Database: Balance of International Payments

This growing importance of the services sector to the Irish economy has been
recognised by the Government and other policy analysts for some years. The Forfas
strategy “ Enterprise 2010” showed that while employment in agriculture had fallen by
21% from 172,000 in 1989 to 136,000 in 1998, and had risen by 23% (from 213,000
to 264,000) in manufacturing, employment in local services rose by 39% (from
611,000 to 847,000) and in internationally traded services by 380% (from 9,600 to
46,000). This report also acknowledged the importance of the enterprise sector, and
in particular the internationally traded sector, as the engine of growth in the previous
decade. In line with other international studies on services at that time”, the report
expected that internationally traded services would make an increasing contribution to

* There are many studies on the growing importance of the services sectors, but an interesting and
readabl e essay on the subject is: Cox, Michael W. and Alm, Richard. (1995).
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growth in the years ahead, as services became more important economically and
international trade in services was facilitated by electronic commerce.

By 2007, the services sector (not including construction (13%) or government
services) accounted for just over 45% of total employment in Ireland in 2007 and the
numbers employed had risen by aimost half in the previous 10 years, from 651,500 in
1998 to 949,900 in 2007.°

“Enterprise 2010” acknowledged, inter alia, that the advances made in promoting
competition and deregulation across different sectors of the economy (initiatives
strongly advocated in the Culliton Report (Industrial Policy Review Group, 1992)),
had helped create the underlying conditions necessary for strong growth. It aso
recognised that the impact of the Single Market in attracting investment into the EU
had had positive effects on the Irish economy, and that the market liberalisation that
resulted from the Single European Act had been highly beneficial.

These conclusions were echoed four years later by the O'Driscoll Group report
(Enterprise  Strategy Group, 2004), which recognised that “opportunities in
internationally-traded services across a range of sectors and activities will play amore
significant role in Ireland’s economy over the next decade’, as well as giving more
concrete evidence of the continuing shift towards services on a global level and some
movement of services operations away from developed towards developing

€economies.

Similarly, the Government’s latest national statement on trade policy, recognised that
the “traditional importance of manufacturing trade is declining as services increase as
a proportion of total international trade” (Department of Enterprise, Trade and
Employment, 2005:32). This statement also referred directly to the negotiations then
underway on the (then) draft Services Directive, noting the Government’ s approach of
being “strongly supportive of its liberalising thrust” and that “advancement towards
completion of the Single Market in Services is a significant opportunity for Irish
service providers, as well as for multi-national services providers based in Ireland, to

increase their level of internationalisation” (p.33).

® Source: CSO. Balance of Payments data for exports, and employment data for employment levels.
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Being a small, open economy, Ireland is heavily dependent on foreign direct
investment and international trade. Despite our small size both geographicaly and in
terms of population, we are the 18" largest exporter in the world with 1.46% of the
total world exports of goods, services and income (Economist, 2007:34), ahead of
many other EU Member States (such as Austria, Denmark, Poland and Luxembourg)
and also other “major trading nation” economies such as India and Brazil.

When we look at the data specifically related only to services and income, our record
is even more impressive. In 2007 (2007:35) our ranking was 15" largest exporter
globally (no change from 2003), representing 2.35% of total global exports (2003 was
1.7% (2003:33)). Ireland also has the 30" largest services output globally at US$121
billion, up from 35™ position and US$56 billion in 2003 (2007:47 and 2003:43). At
the same time our manufacturing output was US$54 billion, which was less than half

that of services.

OECD figures (see fig.1.4) confirm Ireland’s growing level of rea exports of
services. Furthermore our services exports across OECD member economies have
risen from 0.6% in 1997 to over 3% by 2005.

Export of Services

—Ireland

US$ billion
w
o
o

Figure 1.4: Value of services exports from Ireland
Source; OECD Factbook 2007: Economic, Environmental and Socia Statistics; Trade in Services

The growing importance of services to Irish economic life has aso been
acknowledged by the National Competitiveness Council (2008b:5):

j:\ser380\ria - regulatory impact analysis\2009\09ria007.doc 16



“The composition of Irish exports, which reached over €138 billion in
2006, is changing rapidly. Services exports are growing at two to
three times the rate of exports of goods, and as a result are increasing
their share of overal exports. In 2000, to export of services from
Ireland accounted for 15.9% of total foreign earnings. By 2006,
services earnings accounted for 27% of total foreign earnings, with
growth being driven by high value-added and knowledge-intensive
exports in computer services, financial and insurance services, trade-
related business services, operational leasing, other business services
and tourism.”

However, against the background laid out above of solid growth and good economic
performance, there are a number of concerns relating to the changing fundamental
basis of the economy and slippage in a number of key underlying competitiveness
indicators. The National Competitiveness Council (NCC) (2008a) has referred to the
dramatic change in recent years in the nature of Ireland’s economic growth, from
export-led growth to a situation now where domestic sectors are driving the Irish
economy. Whilst jobs have continued to be created, the bulk of these since 2000 have
come from non-trading sectors (construction and public services), with manufacturing
and agriculture both losing jobs over the same period. The positive information from
this data, however, is that both international and domestic market services sectors
have also been gaining jobs over the same period — combined, they equa the growth

in construction jobs.

In its Medium Term Review (2005-2012), the Economic and Social Research Institute
(ESRI), while noting the basic robustness of the Irish economy, also indicated that the

future of that economy lies:

“more in services that are produced using skilled labour rather than in
the traditiona manufacturing sector. Many of these services are
tradable and they constitute an ever-increasing share of our exports...it
is quite possible to envisage the Irish economy continuing to grow in a
sustainable manner supported by such exports, even if the
manufacturing sector is no longer the engine of such growth.” (2005:
X1) despite “considerable uncertainty and even disbelief that the Irish

economy could continue to expand through growth in the services
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sector, with the manufacturing sector playing a less significant role”
(p.6).

According to the Nationa Economic and Socia Council (NESC) (2008), in 2006
services account for more than 70% of total employment in this country, with
employment in agriculture continuing to decline. While thisis higher than indicated
by the CSO Census of 2006 (table 1.1), given the various different ways that services

statistics are grouped it is difficult to reach a fina figure for those active in the

services sector.®

® The total figure of 53.2% of those in employment includes the construction sector, but does not
include 125,970 whose “industry [is] not stated” (6.7% of the total employed). Itisaso givenasa
proportion of those in active employment rather than of the entire labour force, which also includes
those seeking their first job aswell as those unemployed having lost or given up apreviousjob —asa
more accurate reflection of the productive economy.
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Industrial Group Numbers at % of overall
work employment
Construction 210,703 11.13
Wholesale and retail trade 254,130 13.43
Hotelsand restaurants 98,082 5.18
Transport, storage & 103,905 5.49
communications
Banking and financial services 84,111 4.44
Real estate, renting & business 176,686 9.33
activities
Other Community, social & 78,546 4.15
personal service activities
Total Service Sector Employment 1,006,163 53.16
Total in Employment 1,892,787

Table 1.1 Employment in services sub-sectorsin Ireland 2006

Source: CSO Census 2006: Principle Socio-Economic Results

Few economic objectives are more important than promoting economic growth and
employment. The emphasis in recent years, as captured by the Forfas “Enterprise
2010" strategy and also more recently by the Enterprise Strategy Group report (July
2004) has been on creating jobs in the higher skills sector, “moving up the value
chain”, with a distinct emphasis on the services sector as the main target for achieving

thisin the current globalized economy.

In Building Ireland’s Smart Economy, A Framework for Sustainable Economic
Renewal (Government of Ireland, 2008:71), the Government stated that an increased
emphasis needed to be given to producing services that can be traded internationally.
In that regard, the development of internationally traded services will be prioritized by

the development agencies.

The Report of the Services Strategy Group Catching the Wave, A Services Strategy
for Ireland (Forfas, 2008:2) pointed out that Ireland has developed a very strong
services sector, which makes a very significant contribution to the economy. The
Report points out (Forfas, 2008:40) that thereis little awareness among Irish service
firms of the challenges and opportunities presented by the Services Directive and that
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this situation needs to be addressed. The Report recommends (Forfas, 2008:40) that
this Department identify specific opportunities arising from the Services Directive at
sectoral level and communicate them to businesses. This Regulatory Impact Analysis

(RIA) is part of that process.

1.4 Competitiveness and Productivity Issues

Competitiveness refers to the ability of an economy to trade on global markets. Itisa
broad concept encompassing a diverse range of factors and policy inputs, as outlined
in the NCC’s competitive pyramid. This shows graphically the policy inputs and
essential conditions that are required to achieve the ultimate measure of success of
competitiveness — sustainable growth. The four “essential conditions’ are business

performance; productivity; prices and costs; and labour supply.

The competitiveness of businesses in open economies is determined in part by access
to low-cost and high-quality producer services — telecommunications, transport and
distribution services, financial intermediation, etc. The performance of the business
sector is crucia to income growth and maintaining high employment levelsin Ireland.
Its strength is also essential to sustaining strong government finances and spending on

public services.

In the long run, a country’s standard of living depends on its productivity
performance. Thisis an issue that has been concerning policymakers in recent years.
Farrell et al (2007) indicate that, despite good apparent growth in Irish productivity in
recent years, the overall figures have masked relatively poor productivity levels and
growth in the services sector. What is of most interest in the context of this analysis
are the generally unfavourable comparisons drawn with other European Union (EU)
Member States in relation to productivity levels, with Ireland being below the EU
average in services sector productivity. The authors aso point to the research by
McKinsey Global Institute (2005) across a number of middle income and developed
economies, which showed a strong link between competitiveness, productivity and
economic growth, and found significant potential in creating this virtuous circle in

domestic service industries.
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Thisanalysisislikely to be aconcern for Irish service providers should the underlying
hypothesis of the Services Directive be fulfilled — that the true single market in
services will evolve and consumers will be able to purchase services from a wide
range of providers across the EU. This will prove beneficial to the consumers (be
they individuals or businesses requiring outsourced services) as they will be able to
purchase cheaper and/or more specialised services more suited to their needs. It will
also prove beneficia to the country, as there will be a need for greater reliance on
services to support the overall economy. However, it may provide intense
competition to Irish service providers and there may be a certain amount of
contraction in the sector if productivity cannot be increased and competitiveness

improved.

Ireland’s business environment (e.g. taxation, regulation and competition, |abour
market regulations, and finance) compares well on average to OECD counterparts. In
relation to competition legislation, the NCC recently noted that perceived efficiency
has weakened relative to other countries in recent years and competition remains
weak in many sectors of the economy, including utilities and professional services.
However, this should be offset by improvements as a result of the Services Directive.
An attractive business environment is a key requirement for creation of new
employment opportunities. Recent OECD research highlights that, despite fears over
globalisation, average job tenure has increased in most OECD countries since the
early 1990s. The OECD aso argue that the relationship between regulation and job
security is weak, and cite Scandinavian countries as an example of how flexible
economies can be combined with low unemployment and high levels of socia

protection.

The Services Strategy Group set up by Government in 2007 was tasked with
examining the services sector and making policy recommendations for its future
growth and consolidation. In its report, published in 2008, the Group recommends
action in three areas to enable companies to capitalise on opportunities and to
overcome challenges: diversification of Irish service exports; internationalisation of
Irish service exports; and recognition of the importance of locally trading service

enterprises and ensuring that they are efficient and productive.
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1.5 Development of Services and Income Elasticity

Following the industrial revolution and with the movement of workers from
agricultural subsistence towards paid employment, family income has increased
steadily and generally faster than the costs of living. The movement from poverty to
relative wealth, which was accompanied by a move away from the need to spend all
of the family income on basic “needs’, and instead to using newly available
“disposable income” on acquiring “wants’, was identified just over a century and a
half ago by German economist, Ernst Engel. According to Cox and Alm (2007:8)
“Engel’s observations are fundamental and still hold today. Demand grows slower
than income for needs and faster than income for wants’. Indeed, it is one of the
universally accepted theories of economic development that the share of services in

GDP and employment rises as per capitaincomes increase.

While the eighteenth and nineteenth centuries were associated with the growth of
large scale industry, the twentieth century saw a decline in heavy manufacturing
generdly, as well as a trend towards outsourcing of general manufacturing towards
less developed economies such as India and Chinain particular — what is well-known
today as globalisation. As a result, those operating in more developed economies
have tended to concentrate on the services sector — general services, supply chain and

logistics, aswell as general management and consultancy services.

Cox and Alm, writing the Dallas Federal Reserve Bank Annua Report annual
economics essay, have dealt with services either indirectly or directly on a number of

occasionsin recent years. Inthe 2007 Annua Report (p.7), they noted that:

“Services are often dismissed as the province of dead-end jobs and low
wages. Nothing could be more wrong. Many of our service workers
are well educated, commanding high pay because of their ability to
add value to what they produce. Our economy’s transition to services
has brought higher incomes and better jobs, making this sector our best

hope for prospering in the era of globalization.

Opening the door to expansion in services trade will lead to faster
economic growth and rising incomes. Turning away from
globalization’s call risks squandering a golden opportunity”.
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This sentiment is equally true for Ireland, possibly more so given our open economy
and dependence on international trade on the one hand; and increased competition for
foreign direct investment from developing economies on the other. Catching the
Wave (Forfas: 2008:13) points out that, as is the case internationally, the services
sector in Ireland provides a significant number of high-skill jobs. Indeed, a greater
proportion of services sector employees here are engaged in high-skill occupations

than is the case for the overall economy.

Not only have services become an increasingly important employment sector within
the Irish economy, but they are aso an increasingly large proportion of consumer
spending. The latest CSO Household Budget Survey (CSO, December 2007, p.8-9)
indicates not only increased household expenditure in general, but an increase in both
the amount and proportion of household expenditure on services (up from €148.48 per
week and 25.7% of household budget in 1999/2000 to €230.77 per week and 29.3%
of household budget in 2004/2005). So as consumers earn more, they spend a greater
proportion of a higher income on services, leading to greater earning potential for

service providers.

Due to fundamental shifts in the marketplace, coupled with the development of many
new technologies in recent decades, services expertise can now be utilised worldwide.
The Internet, satellites and fibre-optic transmission lines have bound economies
together by making it easier and cheaper to collect, process and distribute information,
a key component in supplying sophisticated services. Many services, once limited to
domestic markets, now trade internationally, and physical barriers of the past (such as
our island status) need no longer be amajor concern.

1.6 EU Negotiations on draft Services Directive

In January 2004, the European Commission published a draft Services Directive,
COM(2004)2 FINAL, which was subject to co-decision’. The Internal Market Unit
(IMU) of the Department of Enterprise, Trade and Employment leads on the Services

Directive. A negotiating position in Ireland on the draft Directive was developed on

" Under co-decisions, EU Member States adopt the draft Directive through agreement in both the EU
Council and EU Parliament
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the basis of consultations and other general policy considerations (see Chapter 6,
consultations, for more detail) and the Irish negotiating team worked with the EU
Commission and other Member States to ensure that our identified policy objectives

were achieved.

The draft Directive was the subject of much debate and negotiation, both within
Member States domestically and between Member States in Brussels. The EU
Parliament held its 1% Reading of the draft Directive on 14™ February 2006. Various
requests for amendments to the draft Directive arose from this process and, in order to
take these on board, the EU Commission published an amended draft Services
Directive on 4™ April 2006. This included provisions aimed at making it easier for
service providers to be established in another Member State (essentially to have a
physical presence there) or to provide services to another Member State without being
established there (so-called temporary movement). It also contained important
provisions on administrative cooperation between Member States, provisions that are
intended to generate trust and confidence between them, as well as giving consumers
and service providers the confidence to engage in cross-border transactions, and
provisions on consumer protection. The amended proposal also excluded certain

sectors and areas from its scope (see Section 2.1 in particular).

Following discussion of the amended proposal, mainly at EU political level, political
agreement was reached by the Competitiveness Council on 29"/30™ May 2006.

The European Parliament held a 2™ meeting and finalised its deliberations on 15"
November 2006 and agreed the draft Directive.

The Services Directive was formally adopted by the Council of Ministers on 12"
December 2006 and is due to be transposed by all 27 Member States of the EU before
28" December 2009.

1.7 WTO Definitions of Modes of Trade in Services

A following typology of services supply (developed by Sampson and Snape (1985))
has been incorporated in the General Agreement on Trade in Services (GATS) by the
World Trade Organisation (WTO) for identification purposes:
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Mode 1 — Cross border trade: The provision of a service from the territory of
one Member into the territory of any other Member®

Management consulting - studies, reports, business plans, financial advice
Information and communication technology - Internet service provision
Marketing - market research, advertising, articles

Consulting engineering - feasibility studies, drawings

Health - telehealth

Education and training - e-learning, distance learning

Transportation - courier services, other transportation services.

Mode 2 — Consumption abroad: The provision of aservicein the territory of one
Member to the service consumer of any other Member

e Tourism and travel-related services - tour operators, hospitality industry,
business tourism, agri-tourism, eco-tourism, edu-tourism

e Education and training - conferences, seminars, study tours, foreign students

e Lega - client seekslega advicein local market therefore travels to the market.

Mode 3 — Commercial presence: The provision of a service by aservice supplier
of one Member, through commercial presence, in the territory of any other Member

e Financia services - banks, investment companies, insurance brokers

e Construction engineering - project offices to manage local infrastructure
projects

e |Information technology - local offices set up to service local clients

e Distribution - shipping, warehousing, logistics.

Mode 4 — Presence of natural persons: The provision of aservice by aservice
supplier of one Member, through the presence of natural persons of a Member in the
territory of any other Member

e Artsand Culture - film industry - actors, directors, production crew,
performers

e Construction - architects, trades people

e Education and training - trainers, professional speakers

e Environmental - consultants, specialists

e Geomatics - mapping, oceanography

e Recreational and sporting - coaches, trainers, promoters.

The WTO estimates the share of individual modes in world services trade covered by
GATSto be:

Commercial presence (Mode 3) ~ 50%
Cross-border trade in services (Mode 1) ~ 30%
Consumption abroad, mostly tourism (Mode 2) ~ 15%

8 Examples from http://exportsource.ca/gol /exportsource/interface.nsf/engdocbasi ¢/8.2.5.html#sectionl
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Presence of natural persons (Mode 4) 1-2% of total servicestrade.

While the nature of international services trade in the WTO context is likely to differ
from the context of EU internal market measures (as different services will be covered
and impacted differently), these estimates of the importance of the various modes of
services trade are likely to be broadly indicative of the forms of services trade within
the EU.

1.8 Timetable for RIA on this Directive

As stated in Section 1.6 above, the initial Commission proposal was published in
January 2004 before the RIA requirements came into force. However, in line with the
common practice in relation to important EU proposals, the Department of Enterprise,
Trade and Employment undertook a comprehensive evaluation of the draft proposa
from a policy perspective, including a wide public consultation exercise. Comments
received helped inform the Irish negotiating position, and contributed to the shape of
the EU Commission’s 2™ draft.

Since the Government decision of 21% June 2005, RIA is now required for all
proposals for EU Directives once they are published by the European Commission.
The Services Directive was published as an amended proposal in April 2006 and, as
such, fell within those requirements. However, given the short timeframe for
additional negotiation, the small team of personnel involved in the negotiations
process and the political constraints surrounding the negotiations at that point, it was
judged to be more prudent to concentrate on additional consultations and on reflecting

their outcome in negotiationsin Brussels.

It was acknowledged that a RIA was nonetheless necessary and that it would be

undertaken in the context of the transposition of the Services Directive.

The purpose of this RIA is to examine the agreed EU Directive as adopted and to
anayse the best method of transposing the Directive into Irish law, including
identifying the most suitable bureaucratic institutions to implement the various

administration requirements of the Directive.
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2  Services Directive — Article by Article

2.1 Chapter | — General Provisions

Chapter 1 of the Services Directive is a short chapter consisting of just four articles.

This chapter mainly deals with an outline of the Directive and its aims.

2.1.1 Article 1 — Subject Matter

Article 1 describes the subject matter of the Directive, i.e. it establishes general
provisions facilitating the exercise of the freedom of establishment for service
providers and the freedom to provide services in another Member State without being
established there. The rest of Article 1 sets out derogations from the subject matter.

The following are areas that the Directive does not deal with:

e Theliberalization of services of general economic interest [public utilities
such as the Electricity Supply Board and Bord Gais|

e The privatization of public entities providing services

e The abolition of monopolies providing services

e Aidsgranted by Member States that are covered by Community rules on

competition.

The Directive “does not affect” the freedom of Member States to define, in
conformity with Community law, what they consider to be services of genera
economic interest, how those services should be organized and financed, in
compliance with State aid rules, and what specific obligations they should be subject
to. Thisis an important provision in that it allows Member States, in accordance with
Community law generally and State aid rules, to clarify the position of public utilities

visavisthe Directive.
The Directive “does not affect” measures taken at Community level or at nationa

level, in conformity with Community law, to protect or promote cultura or linguistic

diversity or mediapluralism.
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The Directive “does not affect” Member States' rules of criminal law. However,
Member States may not restrict the freedom to provide services by applying criminal
law provisions that specifically regulate or affect access to or exercise of a service
activity in circumvention of the rules laid down in the Directive. There was a
considerable amount of discussion about issues relating to crimina law during the
negotiation of the Directive. Member States did not wish to interfere with criminal
law in the Member States but neither did they want the criminal law to be used to get

round the Directive' s provisions.

The Directive “does not affect” labour law, which is spelt out in some detail.
Likewise, the Directive “does not affect” the social security legislation of the Member
States.

Finally, the Directive “does not affect” the exercise of fundamental rights. Nor “does
it affect the right” to negotiate, conclude and enforce collective agreements and to
take industrial action.

2.1.2 Article 2 - Scope

Article 2 indicates the scope of the Directive and its coverage through the provision of
alist of activities that are excluded from its scope. It states that the Directive applies
to services supplied by providers established in a Member State. It does not, therefore,
apply to services supplied by providers from outside the European Union.

The exclusions are as follows:

e Non-economic services of genera interest [public services)

e Financial services - thelist isindicative

e Electronic communications services and associated facilities and
services covered by anumber of specified Directives

e Transport services, including port services, falling within the scope of
TitleV of the EU Treaty

e Services provided by temporary work agencies

e Headthcare services whether or not they are provided via healthcare
facilities, and regardless of the ways in which they are organized and

financed at national level or whether they are public or private
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e Audiovisua services, including cinematographic services, whatever
their mode of production, distribution and transmission, and radio
broadcasting

e Gambling, including lotteries and casinos

e Activities connected with Article 45 of the EU Treaty [the exercise of
officia authority within a Member State]

e Certain social services.

e Private security services,

e Services provided by notaries and bailiffs, who are appointed by an
official act of government, and

e Taxation.

2.1.3 Article 3 — Relationships with other provisions of
Community Law

Article 3 outlines the relationship of this Directive to other provisions of Community
law, including a number of areas where other Community acts prevail over the
Services Directive in the case of aconflict.

This article specifies that if there is a conflict between the Services Directive and
another EU act governing specific aspects of access to a service, the provision of the
other Community act prevails. It does not mean that the Directive ceases to operate if
another Directive covers a service that is covered by the Services Directive, only that
if there is a clash in respect of a particular aspect of the regulation of a service, the
sectoral Directive prevails. An indicative list of the sectora Directives to which this
provision appliesisincluded in Article 3.

Article 3 states that the Services Directive does not concern the rules of private
international law, in particular rules governing the law applicable to contractual and
non contractual obligations, including those that guarantee that consumers benefit

from consumer protection rules.
The final part of Article 3 states that Member States must apply the provisions of the

Services Directive [including Article 3] in compliance with the rules of the Treaty on
the right of establishment and the free movement of services.
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2.1.4 Article 4 — Definitions

Article 4 provides a number of definitions for the purposes of the Directive:

e Searvice
e Provider
e Recipient

e Member State of establishment

e Authorisation scheme

e Requirement

e Overriding reasons relating to the public interest
e Competent authority

e Member State where the serviceis provided

e Regulated profession

e Commercia communication

The definitions in the Directive will form the basis of the definitions used in the
transposition of the Directive in Ireland, subject to the views of Departments and the

Office of Parliamentary Counsel.

2.2 Chapter Il — Administrative Simplification

This chapter sets out an ambitious programme of administrative simplification and
modernisation. It outlines the requirements for the simplification of procedures, the
requirement for and issues to be covered by points of single contact, the right to
information (for both service providers and service recipients) and the requirement
that procedures be able to be undertaken by electronic means. This chapter is one
where much of the regulatory changes in the transposition process will be required.
These articles apply to all procedures and formalities necessary for access to and
exercise of a service activity, for all services covered by the scope of application of
the Directive, whether imposed at central Government, regional or local level. They
do not draw any distinction between domestic and non-domestic providers. Therefore
they apply in the same way to service providers established in another Member State
and to service providers established (or willing to establish) in Ireland.
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2.2.1 Article 5 — Simplification of Procedures

This article requires procedures, etc. to be examined and where necessary to be
simplified. It aso contains provisions regarding the proof that may be demanded as

evidence that requirements have been met.

It will be for Departments to decide on changes and whether they are needed or not.
Departments cannot, however, make any procedures more complicated if they are
making changes. This provision islikely to feature increasingly in ongoing work on
services following the transposition of the Directive. Transposition is the end of one
part of creating a single market in services but the process will not end there.

2.2.2 Article 6 — Points of Single Contact

Thereis aneed to have points of single contact (PSC) through which procedures and
formalities relating to access to services not specifically mentioned as exempted from

the Directive (the exclusions indicated in Article 2) can be completed.

The PSC can be asingle portal. IMU will, at least initially, be the National Point of
Single Contact (NPSC) for Ireland under the Directive.

2.2.3 Article 7 — Right to Information

Article 7 of the Directive requires Member States to ensure that PSC provide certain
information to providers and recipients of services. The information includes the
regquirements, in that Member State’ s territory, that a provider must meet to be able to
provide the service; the contact details of the relevant competent authorities; the
means of accessing public registers and databases of providers and services; the
means of redress that are generaly available in the event of adispute between a
competent authority or arecipient or between a provider and a recipient or between
providers; and the contact details of the associations or organizations, other than the
competent authorities, from which providers or recipients may obtain practical
assistance. Thisinformation will typically be made available on the websites of the
PSC.
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Article 7 also requires Member States to ensure that providers and recipients can
receive, at their request, information from competent authorities about how the
requirements a provider must meet to be able to offer a service are generaly
interpreted and applied. Where appropriate, the advice provided should include a
simple step-by-step guide and the information should be in plain and intelligible
language.

Member States are required under Article 7 to ensure that the information and
assistance referred to above are provided clearly and unambiguously, can be accessed
at adistance [e.g. on awebsite] and are kept up to date. The body or bodies that will
be charged with enforcing the legidation giving effect to the Directive will have
powers similar to those in other legidation of a similar kind, including the power to

ensure that websites are kept up to date.

Member States are required under Article 7 to ensure that the PSC and the competent
authorities respond as quickly as possible to the requests for information referred to in
Article 7. Where the request is “faulty or unfounded”, they should inform the
requester “without delay”.

Member States are encouraged under Article 7 to make the information required
under this article available in other Community languages. There was a lot of
discussion at EU level about the language issue in the context of the Directive and it
remains to be seen to what extent and in what languages information under Article 7
will be provided. It isexpected that certain practices will evolve, based principally on
the demand for information in Ireland, but the Department does not envisage
imposing language requirements in the transposing legislation. It is understood, for
example, that certain non-English speaking Member States may provide much, if not
all, of the information required under Article 7 in English as well as their own native

language, given the high usage of English in business generally.

2.2.4 Article 8 — Procedures by electronic means

This article requires the various procedures and formalities associated with access to/
exercise of a service activity to be capable of being completed, through the PSC via
electronic means. This aspect is under discussion at EU level with a number of

technical issues yet to be resolved.
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2.3 Chapter lll — Freedom of Establishment for Providers

This Chapter is divided into 2 sections — Authorisations, and Requirements prohibited
or subject to evaluation. Section 1 (Articles 9-13) deals with authorisations; it does
not apply to authorisation schemes governed directly or indirectly by other
Community instruments. Section 2 (Article 14 and 15) deals with requirements that
are prohibited or that must be evaluated and their continuation justified.

Any legidative or other changes required on foot of this chapter will not become
apparent until the current screening exercise’ and gathering of information by all
Departments is compl eted.

Similarly in relation to Section 2, where there may be a need to remove or amend
certain schemes, or to justify the continuation of other schemes, which also cannot be

clearly indicated until the various screening exercises are compl eted.

2.3.1 Article 9 — Authorisation Schemes

Article 9 of the Directive states that Member States cannot make accessto a service
activity or the exercise thereof subject to an authorization scheme unless the following

conditions are met:

(a) the authorization scheme is not discriminatory;

(b) the need for an authorization scheme is justified by an overriding
reason relating to the public interest; and

(c) the objective being pursued [i.e. the service activity being
approved/licensed, etc] cannot be attained by means of a less

restrictive measure.

Article 9 sums up the philosophy of the Directive (no restrictions on the access to a

service activity unless there are very good reasons for imposing them) and the

® Member States must screen existing legislation on services covered by the Directive for compatibility
with the Directive. Where necessary, existing rules must be changes to bring them into line with the
Directive. All rule changes must be made by 28 December 2009, the date by which the Directive must
be brought into force in all Member States.
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principles by which Member States must operate where they decide to impose or
retain requirements relating to the exercise of a service activity.

Article 9(3) states Articles 9-13, inclusive, of the Directive do not apply to those
aspects of authorization schemes that are governed directly or indirectly by other

Community instruments.

The guidance from the Commission on “indirectly” in Article 9(3) is that

“Community instruments indirectly governing some aspects of
authorization schemes should be understood as those Community
acts, which, while not providing themselves for authorization
schemes, nevertheless explicitly make reference to the possibility
for [right of] Member States to impose an authorization scheme.
Community instruments which do not contain any such explicit
reference cannot be considered as governing indirectly such

schemes”.

Article 9 is one of the articles in the Directive about which Member States must make
a report to the Commission following the screening process. The report will identify

their authorization schemes and demonstrate their compatibility with this article.

2.3.2 Article 10 — Conditions for the Granting of Authorization

Conditions for the granting of authorization schemes must be based on certain criteria,

Viz.

e Non-discriminatory

e Justified under the public interest
e Proportionate

e Clear and unambiguous

e Objective

e Made publicin advance

e Transparent and accessible
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Article 10 also indicates that there should be no duplication of requirements to which
the service provider is subject in another Member State. Any authorization must
permit the service provider to do business here (with some exceptions). There must
be no delay in grant any authorizations, and any refusals must be based on good
grounds. However, Article 10 does not affect the roles of competent authorities.

2.3.3 Article 11 — Duration of Authorization

This article ensures that the duration of an authorization cannot be for alimited period

except whereitis:

e Automatically renewed;
e The number of authorizationsis limited; or

e Inthepublicinterest.

There are also requirements on service providersin relation to this Article, where
service providers are required to inform authorities about certain changes.

e The creation of subsidiaries (in the case of a service provider that takes a
certain form) whose activities fall within the scope of the authorization
scheme;

e Changes in his situation, which result in the conditions for authorization

no longer being met.

Member States can revoke authorizations where the conditions for authorization are
no longer being met. Thereis arequirement that any decision, apart from granting of
an authorization, from a competent authority must be fully reasoned and open to
appeal before the courts or other instances of appeal.

2.3.4 Article 12 — Selection from among Several Candidates

This article lays down the framework for providing authorizations where the number
of authorizations has to be limited. It is thought that this will have very limited
applicability in Ireland.
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2.3.5 Article 13 — Authorization Procedures

This article indicates that authorizations must be clear, easily accessible, made public
in advance and ensure that applications will be dealt with objectively. It aso
indicates that, in certain circumstances, authorization will be granted automatically if
the relevant competent authority does not process applications within a given
timescale, but there are safeguards included in this regard. There is aso a
requirement that, where an application fails, the provider should be informed as soon

as possible.

2.3.6 Article 14 — Prohibited Requirements

Article 14 of the Directive outlines a number of requirements that are henceforth
prohibited (“the black list”). Member States cannot make access to any service

activity conditional on any of the requirements listed in this Article.

2.3.7 Article 15 — Requirements to be Evaluated

Article 15 of the Services Directive lists a number of requirements (“the grey list”)
that Member States must justify if they intend to include or retain them in any
legislation relating to access to or the exercise of a service activity covered by the
Directive. Thegrey listisset out in Article 15(2) and is as follows:

e Quantitative or territoria restrictions

e Anobligation on aprovider to take a specific legal form

¢ Requirementsthat relate to the shareholding of a company

e Requirements, other than those in the Professional Qualifications
Directive or other EU instruments, that reserve access to a service activity
to particular providers

e A ban on having more than one establishment in the territory of the same
State [it is not clear if this means “Member State” or individual states

within afederal State. That won't affect our transposition of the Directive
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but could affect the right of an Irish service provider to establish in
another Member State]

e Requirements fixing the minimum number of employees

e Fixed minimum/maximum tariffs, and

e An obligation on the provider to supply other specific services jointly with

his service.

Member States must verify that any of the above requirements introduced or
maintained must be non-discriminatory, necessary and proportionate, the three criteria

that appear regularly in the Directive.

It should be noted that Article 15 also applies to services of general economic interest
[public utilities] but only insofar as it does not obstruct the performance of a task

assigned to them.

Article 15 is the second of the articles about which Member States must report to the
Commission following the screening process. The report will include those
requirements that Member States propose to retain (and their justification for
retention), make less stringent or abolish.

Article 15(6) states that, from 28 December 2006 (the day after the Directive was
published in the Official Journal of the European Union (OJ)), Member States are
prohibited from introducing new legisation containing any items in the grey list
unless they meet the three criteria referred to above. Any such new legidation is also

required to be notified to the European Commission.

Article 15(7) requires Member States to notify the Commission of any new legislation
as described in Article 15(6) together with the reasons for the new legislation. The
Commission will communicate the details of the legidation to the other Member
States. The notification does not prevent a Member State from adopting the legislation
in question.

The Commission must respond to the Member State within three months asking the
Member State, where the Commission considers it appropriate, not to adopt the
legidation (if the notification takes place at the drafting stage) or to repeal the
legidlation (if it has already been adopted).
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The final provision of Article 15(7) states that the notification of a draft law under
Directive 98/34/EC™ fulfils the obligation to notify under Article 15(7) of the
Services Directive. (Directive 98/34/EC, under which Member States are required to
notify the Commission before they introduce new technical standards, was adopted to
prevent Member States introducing protectionist measures under the guise of
standards.) The objective of this provision is to take into account cases where draft
national measures may be subject to notification under Directive 98/34/EC and the
Services Directive.

The fact that there are now potentially two notification systems for services covered
by the Directive was considered by the Committee on Standards and Technical
Regulations (98/34/EC Committee). The Committee agreed to a mechanism whereby
Member States can notify jointly under Article 15(7) of the Services Directive and
Directive 98/34/EC.

2.4 Chapter IV — Free Movement of Services

Chapter 1V deals with the cross-border provision of services, i.e. cases where the
service provider has not established in the Member State in which he/she provides

services.

This chapter contains 2 separate sections — the first (Articles 16-18) relates to the
freedom to provide services and related derogations; whilst the second (Articles 19-

21) relates to the rights of recipients of services, in particular consumers.

2.4.1 Article 16 — Freedom to Provide Services

Under Article 16, Ireland must respect the rights of providers established in another
Member State to provide services here. We cannot make accessto or the exercise of a
service activity here subject to any rules that do not respect the following three

principles:

e Non discrimination

190J L. 204, 21.7.1998, p age 37 et seq. Directive as last amended by the 2003 Act of Accession.
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e Necessity (they must be justified under certain criteria), and

e Proportionality.

Any requirements that we introduce cannot require that a temporary service provider

e Establishin Ireland

e Obtain an authorisation here

e Structure his/her businessin a certain way or set up atemporary office

e Be subject to specific contractual arrangements with a recipient

e Possess documents from an Irish competent authority, or

e Meet requirements about the equipment he/she uses other than health and
safety rules.

In addition, our requirements cannot restrict the right of recipientsto receive services
asreferred to in Article 19.

However, Ireland may impose requirements in relation to services provided here on a
temporary basis where the requirements are justified for reasons of public policy,
public security, public health or the protection of the environment provided the
measures are in accordance with the three principles referred to above. Likewise,
Member States cannot be prevented from applying, in accordance with Community
law, their rules on employment conditions, including those laid down in collective

agreements.

By December 2011, the Commission, after consulting the Member States and the
social partners at Community level, will be required to submit to the Council and the
European Parliament areport on the application of Article 16 in which it will consider
the need to propose harmonization measures regarding activities covered by the

Directive.

Article 16 isthe third of the articles about which Member States must report to the
Commission following the screening process™. The report will list the national
requirements that comply with the three principlesin Article 16(1) and the first
sentence in Article 16(3) stating why Ireland considers that the reports comply with
Article 16(1) and Article 16(3).

" The requirement is set out in Article 39(5).
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After 28 December 2009, the Member States will be required to forward to the
Commission any changes to their requirements, including new requirements, in the
areas concerned, together with the reasons for them. The Commission will
communicate the provisions, if any, that we adopt to the other Member States (and the
provisions, if any, adopted by the other Member States will be communicated to
Ireland) but that will not prevent Ireland (or another Member State) from adopting

new reguirements.

The Commission on an annual basis after 2009 will be required to provide an analysis
and orientation on the application of the requirements introduced by the Member

States in the context of the Directive.

2.4.2 Article 17 — Additional Derogations

This outlines a number of areas where Article 16 does not apply. Theseinclude:

e Servicesof general economic interest (SGEI)

e Directive 96/71/EC (on the posting of workers)

e Directive 95/46/EC (on the processing of personal data)

e Directive 77/249/EC (to facilitate the effective exercise by lawyers of freedom
to provide services)

e Thejudicia recovery of debts

e Titlell of Directive 2005/36/EC (on the Recognition of Professional
Qualifications and national requirements reserving an activity to aregulated
profession)

e Regulation 1408/71 (on the coordination of socia security systems)

e Certain aspects of Directive 2004/38/EC (as regards administrative formalities
concerning the free movement of persons and their residence)

e Certain visarequirementsimposed on third country nationals who move to
another M S to perform a service (those that are part of the Schengen acquis)

e Regulation 259/93 (on the shipment of waste)

e Certain aspects of copyright law

e Actsrequiring the involvement of a notary

e Directive 2006/43/EC (on statutory audits)
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e Theregistration of vehiclesleased in another Member State, and
e Provisions regarding contractual and non-contractual obligations, laid down

under private international law.

2.4.3 Article 18 — Case-by-case Derogations

This article outlines the situations where a Member State can, in exceptional
circumstances, derogate from Article 16 and take measures relating to the safety of
services. The Member State must cooperate with the Member State where the service
provider is established. The emergency measure must meet certain conditions,
including that the Member State of establishment has not taken measures to deal with

the problem, and it must be proportionate.

The wording of Article 18 clearly indicates that it will only be possible to invoke the
case-by-case derogation in very limited and specific cases and circumstances, viz.

a) The measure relates to the safety of services

b) The measure is taken against an individua service provider and in
exceptional circumstances

c) The nationa provisions on the basis of which the measure is taken have
not been subject to Community harmonisation

d) The measure provides for ahigher level of protection of the recipient

e) The Member State of establishment has not taken sufficient measures in
the specific case

f) The measure is proportionate.

To make sure that the case-by-case derogation is used only in such exceptional cases
and when the safety of services cannot be guaranteed by other means (in particular
through the normal administrative cooperation between competent authorities within
the Internal Market Information (IM1) System'?), the Services Directive provides for
both substantive and procedural safeguards:

2IMI links competent authoritiesin the Member States to improve administrative co-operation
between them in the implementation of internal market rules. It grew out of Chapter VI of the Services
Directive but will not be confined to that Directive.
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e Atrticle 18 (2) lays down substantive criteria that need to be met before the

case by case derogation can be used

e Article 35 sets out a specific procedure of administrative cooperation, which
Member States need to follow if they want to make use of the case-by-case

derogation.

The case-by-case derogation is closely linked to the general system of administrative
cooperation and requires exchange of information by electronic means between the
Member State of service provision and the Member State of establishment of the
service provider. A specific application of the IMI System for the Directive is being

developed in close consultation with the Member States.

2.4.4 Article 19 — Prohibited restrictions

Article 19 prohibits Member States from restricting the right of recipients to use a
service supplied by a provider from another Member State, in particular the obligation
to get the approva of their own Member States or to impose limits on the grant of
financial assistance for a service because the provider is from another Member State

or because of the location from which the service is being provided.

2.45 Article 20 — Non-discrimination

Recipients cannot be made subject to discriminatory requirements based on
nationality or place of residence. Member States are also required to ensure that the
genera conditions of access to a service, which are made available to the public by
the provider, do not contain discriminatory provisions about the nationality or place of
residence of the recipient. Member States may, however, provide for differences in
the conditions of access where those differences are directly justified by objective
criteria. Recitals 94 and 95 are aso important in relation to this Article.

2.4.6 Article 21 — Assistance for recipients

Article 21 is concerned with ensuring that recipients in their own Member State can

get access to information about the requirements relating to access to or the exercise
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of a service activity in other Member States. The objective of the article is to enhance
the confidence of recipients by giving them the means to make informed choices and
comparisons when engaging in cross-border transactions. This is an important and
unusual article and is sometimes “twinned” with Article 7 athough there are
differences between them. Article 7 requires Member States to ensure that certain
information is made available to providers and recipients.

Unlike Article 7, where the information requirements are fairly specific, the
information requirements of Article 21 are more general, i.e. genera information
about the requirements relating to access to or the exercise of a service in another
Member State, general information about the means of redress if there is a dispute and
contact details of organizations such as the office(s) in that Member State of the
European Consumer Centre (ECC) Network. Like Article 7, however, advice
provided should, where appropriate, include a step-by-step guide and the information
should be provided in plain and intelligible language.

Pages 61-63 of the Commission’s Handbook provide additional details about the kind
of information referred to in Article 21. The Commission’s view is that Member
States should adopt a common sense attitude to information and should avoid creating
“information cemeteries’, not least as whatever information is provided must be
capable of being kept up to date. The Commission believes that there will probably
be a gradual build up of information, possibly involving Frequently Asked Questions.

Member States can confer responsibility for the obligations in Article 21 on the PSC
or on other bodies in their Member State, such as European Consumer Centre (ECC)
Network, consumer associations, or the Euro Info Centres [recently reconstituted as
the Enterprise Europe Network (EEN)]. The Government will be required to
communicate the names and contact details of the designated bodies to the
Commission, which will forward them to the other Member States, by the
transposition date (28 December 2009). It remains to be seenif it will be necessary to
list our Article 21 bodies in the transposing legislation but the likelihood is that we

will.

As regards the role the selected bodies will be expected to perform, Article 21(3)
states that if a body is approached by a recipient, it (the body) will be required, if

necessary, to contact its opposite number in the Member State concerned. The two
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bodies will be required to exchange information as soon as possible and indeed
Member States will be required to ensure that they co-operate with each other. Our
legislation will require our selected bodies to co-operate with those from other

Member States, and vice versa.

The last sentence in Article 21(3) requires the Member States, together with the
Commission, to put in place the practical arrangements necessary to ensure Member
States meet their obligations under Article 21. This will be an electronic network of
some kind consisting of 27 persons plus one (or more) from the Commission in an
email group list, if each Member State opts for just one body to meet the
requirements of Article 21, or up to 54 persons plus one or more in the Commission
linked by e.mail, if some Member States opt to use two bodies each, say, one for
consumers (persons acting outside the course of their trade, business or profession)
and another for business consumers (typically SMEs).

The Commission would like to see a “convergence of approaches’ by Member States
in relation to the transposition of Article 21 but they accept that there may not be.

The priority for Ireland is to identify one or more bodies to meet the requirements of
the article, which would be linked by email with their equivaents in the other
Member States and with the Commission.

2.5 Chapter V — Quality of Services

This Chapter consists of 6 Articles (i.e. Articles 22 to 27), which are concerned with
ensuring that the quality of servicesis maintained. This Chapter, in conjunction with
Article 37 on codes of conduct, lays down a set of measures to foster the high quality
of services and to enhance information and transparency relating to service providers
and their services. The development of a policy on the quality of services is
considered vital for the proper functioning of the Single Market and the
competitiveness of the European services economy. Quality-enhancing measures will
benefit recipients of services, especialy consumers. In particular, enhanced
information and transparency will enable consumers to make better-informed choices,
especially as regards services of providers established in other Member States.
Increased transparency will also contribute to creating a level playing field between
service providers from different Member States.
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The issue of the enforcement of the rules in the Directive relating to the rights of

recipients and indeed providers is under consideration.

2.5.1 Article 22 — Information on Providers and their Services

Member States are required to ensure that providers make certain information
available to recipients: i.e. the name, address, legal status, etc. of the provider; details
of any register where the provider's details can be found; whether the activity is
subject to an authorization scheme; the provider's VAT number (if applicable); in the
case of the regulated professions, any professional body with which the provider is
registered; the general conditions applied by the provider; the existence of contractual
clauses, if any, used by the provider; the existence of an after-sales guarantee, if any,
not imposed by law; the price of the service; the main features of the service; and

information about insurance (see also Article 23, below).

Member States must ensure that this information is easily accessible by the recipient
at the place where the service is provided or the contract concluded; can be accessed
via the provider’s website; and appears in any information documents supplied to the
recipient by the provider that set out a detailed description of the service.

Member States must ensure that additional information is supplied by the provider if
the recipient requestsit. The additional information concerns prices, professional rules
(in the case of a regulated profession); information on the multidisciplinary and
partnership activities linked to the service in question; codes of conduct to which the
provider is subject and the website address at which these codes may be consulted;
and information about non-judicial means of dispute settlement contained in any code
of conduct to which the provider is subject or in the rules of any trade association or

professional body of which heisamember.

As with other articles, the information that providers must make available under
Chapter V must be provided [e.g. published on a website] or communicated in a clear
and unambiguous manner. It must be made available or communicated in good time
before the contract is concluded or, where there is no written contract, before the

serviceis provided.
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It should be noted that the information requirements in Chapter V are in addition to
requirements already provided for in Community law. It should also be noted that
Member States may impose additional information requirements on providers
established in their territory.

The Commission may, using the Committee provided for under Article 40 of the
Directive, specify the content of some of the information requirements of Article 22
and may specify the practical means of implementing Article 22(2), i.e. the way in

which the mandatory information set out in Article 22(1) is provided.

2.5.2 Article 23 — Professional Indemnity Insurance and
Guarantees

Member States may ensure that providers whose services present a direct and
particular risk to the health or safety of the recipient or a third person, or to the
financial security of the recipient, take out professional liability insurance. It is
understood that mandatory professional liability insurance is very much the exception
in this State with motor vehicle insurance being one of the few examples, if not the

only one.

Member States cannot require a provider to take out insurance upon establishing here
if the provider is aready covered appropriately in another Member State. However,
where the insurance in another Member State is only partial, a Member State may

require supplementary insurance to cover those aspects not already covered.

Where a Member State requires a provider to take out insurance on its territory, it
must accept statements of insurance cover issued by credit institutions in another
Member State.

The above requirements do not affect professional insurance requirements set out in

other Community law.

The Commission may use the Article 40 procedure to establish a list of services that
are deemed to present a direct and particular risk, etc. Member States would still have
the option of requiring such providers to take out insurance. The Commission may
also use the Article 40 procedure to amend “non-essential elements’ of the Directive
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by supplementing it through the establishment of common criteriafor defining, for the
purposes of insurance, what is appropriate to the nature and extent of the risk.

The terms “direct and particular risk”, “health and safety”, “financia security” and
“professiona liability insurance” are defined in Article 23 of the purposes of that
article.

See also the second last paragraph of Section 2