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Introduction

The Services Directive is one of the most important initiatives adopted by the EU in
recent years. Its objective isto create a Single Market in commercia servicesin the
European Union so that both businesses and consumers can take advantage of the

opportunities it offers.

Ireland was the 10" largest exporter of services in the world in 2007 with total
services exports valued at €66b but the economic downturn can be expected to affect
those figures. This means that the Services Directive is now more important than ever
in order for Irish service providers to be able to compete on alevel playing field with
othersin the EU, and for Irish consumers to access services at more competitive

prices.

In 2008, the Forfas Services Strategy Group, in its report Catching the Wave
highlighted the increasing importance of services in developed economies and their
potential to contribute to economic growth in Ireland. Timely and proper

transposition of the Services Directiveiscrucial in this regard.

While the Directive covers awide range of services it does not cover all services. The
approach taken by the Directive isto list those services that are excluded. All other
services, to agreater or lesser extent, are included. It is important to note, however,
that even services that are excluded continue to be fully subject to the EU law
generdly, as set out in the EU Treaty and in the case law of the European Court of
Justice (ECJ).

Aswell as addressing the right to engage in a service, the Directive enhances the
rights of recipients of services, be they consumers in the normal sense, i.e. persons
acting outside the scope of their trade, business or profession, or business consumers,
i.e. abusiness buying services from another business. It also contains provisions that
enable recipients to find out about the rules on the provision or receipt of servicesin
other Member States. And there are provisions encouraging service providers to adopt
codes of practice about the quality of servicesthey provide. In addition, the Directive

includes important and legally binding provisions on administrative co-operation



between Member States that are intended to create trust and confidence in the Single

Market on the part of service providers and service recipients.

The Directive sets out general rules about the right to establish, exercise or receive a
service that Ireland must give effect to under our legidlation. It does not, however,
relate to specific aspects of the provision of services such as standards and
qualifications. Those matters are covered by other Community measures. All existing
rules on services that come within the scope of the Directive are being “screened” (i.e.
checked) for compatibility with the Directive. As aresult of the screening process, a
number of existing pieces of legislation and other rules are being changed to bring

them into line with the Directive.

Those provisions of the Directive that require to be transposed into national law will
be implemented by means of Regulations, an indicative draft of which isincluded in
this Consultation Document. In addition, any existing rules covering services that
need to be changed to comply with the Directive will be addressed by the relevant
Department. The Directive must be transposed before 28 December 2009. Changes to
existing legidation and rules that are required on foot of the Directive must also be
made before 28 December.

Not every provision of the Directive needs to be reflected in national law. Some
provisions are of an administrative nature and are being provided for by
administrative means. Other provisions are addressed to the European Commission
and do not require direct action on Ireland’ s part.

This Consultation Document covers every article of the Directive and sets out the
means by which it will be transposed, i.e. by means of Regulations to be made by the
Minister for Enterprise, Trade and Employment under the European Communities
Acts, by administrative means or by both administrative means and Regulations.
Provisions addressed to the European Commission are also covered in the

Consultation Document.

The Consultation Document takes the form of an outline of the transposing legislation

(aset of Regulations) with explanatory notes inserted after each draft Regulation.



The Consultation Document should be read in conjunction with the Handbook on the
Implementation of the Services Directive, which was published by the European
Commission in 2007 and is available on their website at:

http://ec.europa.eu/internal market/services/services-dir/proposal en.htm.

The Department of Enterprise, Trade and Employment is seeking the views of
stakeholders on the Consultation Document. The Document highlights a number of
provisions about which the Department is particularly interested in receiving the

views of stakeholders.

The deadlinefor receipt of comments (which will be published on the
Department’ swebsite) is 30 September 2009.


http://ec.europa.eu/internal_market/services/services-dir/proposal_en.htm

Draft
REGULATIONS
entitled

European Communities (Servicesin the Internal Market) Regulations 2009
(S.I. No. --- of 2009)



l, , Minister for Enterprise, Trade and Employment, in exercise of the powers
conferred on me by section 3 of the European Communities Act, 1972 (No. 27 of
1972), and for the purpose of giving effect to certain provisions of Directive No.
2006/123EC" of the European Parliament and of the Council of 12 December 2006 on
servicesin the internal market, hereby make the following regulations:

Citation and commencement.
1. Q) These Regulations may be cited as the European Communities
(Servicesin the Internal Market) Regulations 2009.

2 These Regulations shall come into operation on 27 December 2009.

Explanatory Note

The Regulations transpose the Directive on services in the internal market (Services
Directive) into Irish law. Member States are required under Article 44 of the Directive
to bring it into force before 28 December 2009. The date above (27 December 2009)
may be brought forward if circumstances permit it.

Purpose, and subject matter of these Regulations.

2. Q) These Regulations establish general provisions facilitating the exercise
of the freedom of establishment for service providers and the free movement of
services, while maintaining a high quality of services.

2 These Regulations do not deal with the liberalization of services of
general economic interest, whether they are public sector or private sector entities.
Nor do they deal with the privatization of public entities providing services.

3 These Regulations do not deal with the abolition of monopolies
providing services nor with aids granted by the State that are covered by Community
rules on competition.

4) These Regulations do not affect the right of the State to define, in
conformity with Community law, what it considers to be services of general economic
interest, how those services should be organized and financed, in compliance with the
State aid rules, and to what specific obligations they should be subject.

5) These Regulations do not affect measures taken at national level, in
conformity with Community law, to protect or promote cultural or linguistic diversity
or media pluralism.

(6) These Regulations do not affect the criminal law of the State. The
State may not, however, restrict the freedom to provide services by applying criminal
law provisions that specifically regulate or affect access to or exercise of aservice
activity in circumvention of the ruleslaid down in these Regulations.

) These Regulations do not affect labour law, that is any legal or
contractual provision concerning employment conditions, working conditions,
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including health and safety at work and the relationship between employers and
workers, which the State applies in accordance with national law which respects
Community law.

(8 These Regulations do not affect the social security legislation of the
State.

9 These Regulations do not affect the exercise of fundamental rights as
recognized by the State. Nor do they affect the right to negotiate, conclude and
enforce collective agreements and to take industrial action in accordance with national
law and practices that respect Community law.

Explanatory Note

Regulation 2, which transposes Article 1 of the Directive, deals with the subject
matter of the Regulations. The Directive was adopted to facilitate service providers
who wish to set up in business in a Member State, including their own Member Stete,
or who wish to provide services to another Member State without being established
there. In the latter case, the provider would have to be established in at least one State.

Regulation 2(1) sets out the subject matter of the Regulations.

Regulation 2(2) states that the Regulations do not liberalize the rules relating to
services of general economic interest (SGEI) (which are equivalent to public
utilities, such asthe ESB, Bord Gais, Aer Lingus, €etc.).

Regulation 2(3) states that the Regulations do not abolish monopolies providing
services. Nor does it affect the rules on State aids that apply in this country in
accordance with EU rules.

Regulation 2(4) states that the Regulations do not affect Ireland’ s right to define what
we consider to be an SGEI. In defining an entity as an SGEI, Ireland must, however,
comply with Community law. Regulation 2(4) also makesit clear that Ireland is free
to determine how SGEIs should be organized and financed, provided the rules on the
financing are in conformity with the European Union’s rules on State aids, and the
specific obligations to which SGEIs should be subject.

Regulation 2(5) states that the Regul ations do not affect Ireland’ s right to take
measures to protect or promote cultural or linguistic diversity or media pluralism.

Regulation 2(6) states that the Regul ations do not affect the criminal law of the State.
Under Regulation 2(6), however, Ireland cannot use the criminal law to get around the
Regulations.

Regulation 2(7) states that the Regulations do not affect our laws relating to
employment rights, employment conditions, working conditions, including health and
safety at work, and the relationship between employers and workers.

Regulation 2(8) states that the Regul ations do not affect our socia security legislation.




Regulation 2(9) states that the Regul ations do not affect the exercise of our
fundamental rights. Nor does it affect peopl€’s rights to negotiate, conclude and
enforce collective agreements and to take industrial action.

Regulation 2 provides clarifications about areas of activity that Member States were
concerned about during the negotiation of the Services Directive.

Scope of Regulations.
3. Q) These Regulations apply to services supplied by providers who are
established in a Member State.

2 These Regulations do not apply to the following activities:
(d) non-economic services of genera interest,

(b) financial services, such as banking, credit, insurance and re-insurance,
occupational or personal pensions, securities, investment funds,
payment and investment advice, including the services listed in the
Schedul e to the European Communities (Licensing and Supervision of
Credit Institutions) Regulations 1992 (S.1. No. 395 of 1992),

(c) electronic communications services and networks, and associated
facilities and services, with respect to matters covered by the European
Communities (Electronic Communications Networks and Services)
(Access) Regulations 2003 (S.1. No. 305 of 2003), the European
Communities (Electronic Communications) (Authorization)
Regulations 2003 (S.I. No. 306 of 2003), the Communications
Regulation Act 2002 (No. 20 of 2002), the European Communities
(Electronic Communications) (Framework) Regulations 2003 (S.1. No.
307 of 2003), the European Communities (Electronic
Communications) (Universal Service and Users Rights) Regulations
2003 (S.1. No. 308 of 2003), and the European Communities
(Electronic Communications Networks and Services) (Data Protection
and Privacy) Regulations 2003 (S.I. No. 535 of 2003),

(d) transport services, including port services, falling within the scope of
TitleV of the Treaty establishing the European Communities,

(e) services provided by temporary work agencies,

(f) healthcare services whether or not they are provided via healthcare
facilities, and regardless of the ways in which they are organized and
financed at national level or whether they are public or private,

(g) audiovisua services, including cinematographic services, whatever
their mode of production, distribution and transmission, and radio
broadcasting, as regulated by the Broadcasting Act 2009 (No. 18 of
2009),




(h) activities covered by the Gaming and Lotteries Act 1956-2003, and the
National Lottery Act, 1986 (No. 28 of 1986),

(i) activitiesthat are connected with the exercise of official authority as
set out in Article 45 of the Treaty of the European Communities,

() socia services, to the extent that they are not already excluded under
(2) (a) or (2) (f) of this Regulation, relating to social housing, childcare
and support of families and persons permanently or temporarily in
need, which are provided by the State, by providers mandated by the
State or by charities recognized as such by the State,

(k) services covered by the Private Security Services Act 2004, (No. 12 of
2004), and

(1) services provided by notaries and bailiffs, who are appointed by an
officia act of government.

(3)  These Regulations do not apply to the field of taxation.

Explanatory Note
Regulation 3, which transposes Article 2 of the Directive, sets out the scope of the
Regulations, i.e. the activities that they cover and the activities that are excluded.

Regulation 3(1) states that the Regulations apply to services supplied by providers
established in aMember State of the European Union. The Regulations do not apply
to services supplied by providers who are established solely in athird country. The
Regulations do apply to services supplied by providers from third countries who are
also established in aMember State.

Regulation 3(2) lists the services that are excluded from the scope of the Regulations.

Regulation 3(2)(a) excludes “non-economic services of general interest” i.e. public
services. Services of general economic interest (SGEI) are covered by these
Regulations but various provisions determine the extent to which they are covered.

Regulation 3(2)(b) excludes financial services. Financial services are defined in
Regulation 4.

Regulation 3(2)(c) excludes el ectronic communications services and networks, and
associated facilities and services, covered by specific legislation.

Regulation 3(2(d) excludes some, but not all, transport services from the scope of the
Regulations. The services excluded are those that are in line with the wording of
Article 2(2)(d) of the Directive.

Regulation 3(2)(e) excludes the services of temporary work agencies from the scope
of the Regulations. Section 3 of the Employment Agencies Regulation Bill, 2009,
sponsored by the Department of Enterprise, Trade and Employment, deals with
temporary work agencies.




Regulation 3(2)(f) excludes healthcare services whether they are provided by the
public or private sector.

Regulation 3(2)(g) excludes audiovisual services, as regulated by the Broadcasting
Act, 2009, which replaced all previous broadcasting acts.

Regulation 3(2)(h) excludes gambling activities.

Regulation 3(2)(i) — Article 45 of the EC Treaty provides that the provisions on
freedom of establishment (for services) do not apply to activites which in the Member
State are connected, even occasionally, with the exercise of official authority.

Regulation 3(2)(j) excludes certain socia services.

Regulation 3(2)(k) excludes private security servicesthat are regulated by the Private
Security Services Act 2004.

Regulation 3(2)(l) excludes services provided by notaries and bailiffs, who are
appointed by an official act of government.

Regulation 3(3) excludes taxation in line with Article 2(3) of the Directive.

Relationship with other legislation giving effect to Community law.

4, Q) If any provision of these Regulations conflicts with alegislative
provision that originates in a Community measure governing specific aspects of
access to or exercise of a service activity in specific sectors or for specific
professions, the other provision shall prevail and shall apply to the specific sector or
profession. The other legislative provisions include:

(a) Section 20 of the Protection of Employees (Part-Time Work) Act 2001
(No. 45 of 2001),

(b) Regulation (EEC) No 1408/712,

(c) The European Communities (Television Broadcasting) Regulations,
1991 (S.I. No. 251 of 1991) and the Broadcasting Act 2009 (No. 18 of
2009),

(d) The Building Control Act 2007 (No. 21 of 2007),

(e) The Building Control Act (Commencement) Order 2008 (S.I. No. 50
of 2008),

(f) The European Communities (Lawyers Establishment) (Amendment)
Regulations 2008 (S.I. No. 96 of 2008),

20JL 28, 30.1.1997 [consolidated version]
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(9) The European Communities (Freedom to Provide Services) (Lawyers)
(Amendment) Regulations 2008 (S.I. No. 97 of 2008),

(h) The Recognition of Professional Qualifications (Directive 2005/36/EC)
Regulations 2008 (S.I. No. 139 of 2008),

(i) The Recognition of Professional Qualifications (Health and Social
Care Professions) (Directive 2005/36/EC) Regulations 2008 (S.1. No.
166 of 2008),

() The European Communities (Veterinary Practice Act 2005)
(Quadlificationsin Veterinary Medicine) Regulations 2007 (S.1. No.
745 of 2007),

2 Paragraph 1 of this Regulation, however, does not, of itself, exclude
any measure (including those listed in paragraph 1) from the scope of the Regulations
nor does it change the fact that the measures listed in paragraph 1 and these
Regulations operate in compliance with the rules of the Treaty regarding the right of
establishment and the free movement of services with the European Union.

(©)) These Regulations do not concern the rules of private international
law, in particular rules governing the law applicable to contractual and non
contractual obligations, including those that guarantee that consumers benefit from
the protection granted to them by the consumer protection ruleslaid down in
legislation in force in the State.

Explanatory Note

Regulation 4 transposes Article 3 of the Directive, which deals with the relationship
between the Services Directive and other Community measures. The Services
Directive is an addition to the existing body of Community law. The Directive
recognizes, however, that there may be conflicts between certain provisions of the
Directive and those of other Directives that cover specific aspects of a particular
sector. See Regulation 4(1). Where a conflict arises from the general principlesin the
Services Directive and a specific provision in another Directive, the latter takes
precedence and the Services Directive does not apply to that specific provision. The
Services Directive does apply, however, to the other provisions of the Directivein
guestion. See Regulation 4(2).

The screening process undertaken by all Departments to identify any conflicts
between existing legislation on services and the Services Directive has not, to date,
revealed any conflicts. On that basis, the legislation referred to in paragraph 1 of this
Regulation would be subject, in its entirety, to these Regulations.

Regulation 4(3) states that the Services Directive does not affect the rules of private
international law. Private international law determines, for example, what rules are
applicable in the case of a dispute between two partiesto a contract in different
countries. It can aso determine in what country a dispute between two partiesin
different countries will be heard. The operation of private international law does not
of course determine what public law appliesin a particular situation. “Public law”
refersto the general body of laws enacted by Parliaments or Regulations made by
Ministers using powers set out in Acts.
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I nter pretation.
5. Q) In these Regulations, unless the context otherwise requires —

“authorised officer” means an officer appointed under Regulation 40;

“authorization scheme” means any procedure under which a provider or recipient isin
effect required to take steps in order to obtain from a competent authority aformal
decision, or an implied decision, concerning access to a service activity or the
exercise thereof;

“commercial communication” means any form of communication designed to
promote, directly or indirectly, the goods, services or image of an undertaking,
organization or person engaged in commercial, industrial or craft activity or practising
aregulated profession. The following do not in themselves constitute commercial
communications:

(a) information enabling direct accessto the activity of the undertaking,
organization or person, including in particular adomain name or an
electronic-mailing address,

(b) communications relating to the goods, services or image of the
undertaking, organization or person, compiled in an independent
manner, particularly when provided for no financial consideration.

“Commission” means the Commission of the European Communities;

“Community act” means an act adopted by an institution of the European
Communities;

“competent authority” means any body or authority that has a supervisory or
regulatory rolein the State in relation to service activities, including, in particular,
administrative authorities, including courts acting as such, professional bodies, and
those professional associations or other professional organizations which, in the
exercise of their legal autonomy, regulate in a collective manner access to

service activities or the exercise thereof;

“consumer” means a natural person who is acting for purposes that are outside the
scope of hisor her trade, business or profession;

“Directive’” means Directive No. 2006/123/EC of the European Parliament and of the
Council of 12 December 2006 on servicesin the Internal Market;

“enactment” includes an instrument made under an enactment;
“establishment” means the actual pursuit of an economic activity, asreferred to in

Article 43 of the Treaty, by the provider for an indefinite period and through a stable
infrastructure from where the business of providing servicesis actually carried out;
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"Member State" means —
(@) aMember State of the European Communities, or

(b) a State that is a contracting party to the Agreement on the European
Economic Area signed at Oporto on 2 May 1992, as amended for the
time being;

“Member State of establishment” means the Member State in whose territory the
provider of the service concerned is established,;

“Member State where the service is provided” means the Member State where the
serviceis supplied by a provider established in another Member State;

“Minister” means the Minister for Enterprise, Trade and Employment;

“Minister of the Government” means any person appointed by the President to be a
member of the Government;

“overriding reasons relating to the public interest” means reasons recognized as such
in the case law of the Court of Justice of the European Communities, including the
following grounds: public policy; public security; public safety; public health;
preserving the financial equilibrium of the socia security system,; the protection of
consumers, recipients of services and workers; fairness of trade transactions;
combating fraud; the protection of the environment and the urban environment; the
health of animals; intellectual property; the conservation of the national historic and
artistic heritage; socia policy objectives and cultural policy objectives,

“provider” means any natural person who isanationa of a Member State, or any
legal person as referred to in Article 48 of the Treaty of the European Communities
and established in a Member State, who offers or provides a service,

“recipient” means any natural or legal person who isanationa of aMember State and
who, for professional ends or otherwise, uses or wishes to use a service;

“regulated profession” means a professional activity or group of professional
activities, access to which, the pursuit of which, or one of the modes of pursuit of
which, is subject, directly or by virtue of legisative, regulatory or administrative
provisions to the possession of specific professiona qualifications: in particular, the
use of aprofessiond title limited by legisative, regulatory or administrative
provisions to holders of a given professional qualification shall constitute a mode of
pursuit. Where the first sentence of this definition does not apply, a profession
referred to in Regulation 2(2) of the Recognition of Professional Qualifications
(Directive 2005/36/EC) Regulations, 2008 (SI. No. 139 of 2008) shall be treated as a
regulated profession;

“regquirement” means any obligation, prohibition, condition or limit provided for in
the laws, regulations or administrative provisions or in consequence of case law,
administrative practice, the rules of professional bodies, or the collective rules of
professional associations or other professional organizations, adopted in the exercise
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of their legal autonomy; rules laid down in collective agreements negotiated by the
socia partners shall not as such be seen as requirements within the meaning of these
Regulations;

“rules’ means any procedure laid down, including by law, governing a service; rule
includes the procedures of a competent authority or a professional association or any
other body or entity, which, in the exercise of its function, regulates a service;

“service” means any self-sustaining economic activity, normally provided for
remuneration;

“temporary work agency” means any natural or legal person who, in compliance with
national law, concludes contracts of employment or employment relatinships with
temporary agency workers in order to assign them to user undertakings to work there
temporarily under their supervision and direction.

(2 In these Regulations -

(a) areferenceto aRegulation is areference to a Regulation of these
Regulations unless it isindicated that reference to another enactment is
intended,

(b) areference to a paragraph or subparagraph is areference to the
paragraph or subparagraph of the provision in which the reference
occurs unlessit isindicated that reference to some other provision is
intended.

3 A word or expression that is used in these Regulations and is also used
in the Directive has, unless the contrary intention appears, the same meaning in these
Regulations asit has in the Directive.

Explanatory Note

All legislation defines certain terms that have a particular meaning in that measure.
The terms defined in Regulation 5(1) include those that are defined in Article 4 of the
Services Directive. The definitions are the same as those used in Article 4 except
where the wording has to modified to reflect the fact that the Regulations apply in this
country. Paragraphs 2 and 3 of this Regulation are standard provisions.

Regulation 5 is the last of the general provisions in the Regulations, which transpose
Chapter | of the Directive

Simplification of procedures.

6. Q) There shall be ageneral obligation on the State to ensure that the
procedures and formalities set out in any rules applicable to access to, or exercise of, a
service are sufficiently simple in accordance with the principles of good regulation.
Where the procedures are not sufficiently simple, the Minister of the Government
with ultimate responsibility for the rules shall ensure that they are smplified.
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(2) Where thereis arequirement in force in the State for a provider or
recipient to supply acertificate, attestation or any other document proving that a
requirement has been satisfied, the relevant competent authority shall accept any
document from another Member State that serves an equivalent purpose or from
which it is clear that the requirement in question has been satisfied.

(3) A competent authority may not require a document from another Member
State to be produced in its original form, or as a certified copy or as a certified
translation, except in the cases provided for in specific legislation giving effect to
Community measures or where such arequirement is justified by an overriding reason
relating to the public interest, including public order and security. A competent
authority may, however, require non-certified translations of documentsin the official
languages of the State.

(4) (@) An original document, a certified copy of adocument or a certified
translation of adocument isrequired for the following legislation:

= the Building Control Act, 2007 (No. 21 of 2007) and the Building
Control Act (Commencement) Order, 2008 (S.1. No. 50 of 2008)

= the European Communities (Lawyer’s Establishment) (Amendment)
Regulations, 2008 (S.1. No. 96 of 2008)

= the European Communities (Freedom to Provide Services) (Lawyers)
(Amendment) Regulations, 2008 (S.I. No. 97 of 2008)

= the Recognition of Professional Qualifications (Directive 2005/36/EC)
Regulations 2008 (S.I. No. 139 of 2008)

= the Recognition of professional Qualifications (Health and Social
Care) (Directive 2005/36/EC) Regulations 2008 (S.I. No. 166 of 2008)

= the European Communities (Veterinary Practice Act 2005)
(Quadlificationsin Veterinary Medicine) Regulations 2007 (S.1. No.
745 of 2007)

= Regulations 53(6), 54, 63 and 64 of the European Communities
(Award of Public Authorities' Contracts) Regulations 2006 (S.1. No.
329 of 2006)

= the European Communities (Lawyers' Establishment) Regulations
2003 (S.I. No. 732 of 2003), the European Communities (Lawyers
Establishment) (Amendment) Regulations 2004 (S.I. No. 752/2004)
and the European Communities (Lawyers' Establishment)
(Amendment) Regulations 2008 (S.1. No. 96 of 2008)

= the European Communities (Companies) Regulations, 1973 (S.1. 163
of 1973)

= the European Communities (Branch Disclosures) Regulations, 1993
(S.1. 395 of 1993).

(b) The Minister may, by means of Regulations made under the European
Communities Act, 1972 (No. 27 of 1972) amend, in consultation with the Minister of
the Government responsible for the legislation concerned, the list of legislation set out
in paragraph 4(a) of this Regulation.
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Explanatory Note

Regulation 6 isthe first of four Regulations that are concerned with administrative
simplification, which is covered by Chapter Il of the Directive. One of the purposes of
the Regulations is to simplify the rules faced by service providers and the procedures
that they have to go through to operate a business.

Regulation 6(1) imposes a general obligation on the State to ensure the rules and
procedures about services covered by the Regulations are sufficiently ssimple. The
obligations on Ireland to ensure that the rules and procedures for services are not too
complicated will continue after the Regulations come into force. The relevant
Departments may wish to take account of what is happening in other EU Member
States. The European Commission may also become involved in the process by
facilitating, for example, an exchange of best practice ideas between Member States.

Administrative simplification covers requirements such as the submission of
documentsto, and filing a declaration with, a competent authority. Under Regulation
6, Departments and the relevant competent authorities will have to assess whether
their procedures and rules are necessary, if they are clear enough, if they create
difficulties for service providers, and whether they can be replaced by a simpler
alternative or abolished.

Under Article 5(2) of the Directive, which is not being transposed, the Commission
may introduce harmonized application forms at Community level. The forms would
be the equivalent of certificates, attestations, and other documents required of a
provider. The Commission has not yet brought forward or proposed any measures
under this provision.

Regulation 6(2) transposes part of Article 5(3) of the Directive. Under this provision,
a competent authority must accept documents from another Member State that serve
an equivalent purpose to the documents issued by a competent authority here.

Regulation 6(3) transposes the remainder of Article 5(3) of the Directive. Under this
provision a competent authority may not require an original document or a certified
copy or acertified trandation from another Member State unless there are good
reasons for doing so relating to the public interest or it is required under Community
law. A competent authority may, however, require a non-certified translation of
documents.

Regulation 6(4)(a) sets out the national legislation under which an original document,
etc. isrequired. Regulation 6(4)(b) states that the list may be amended by the Minister
in consultation with the Minister responsible for the legislation concerned.

Points of single contact

7.

@ The State shall ensurethat it is possible for a provider, including a

provider in the State, to compl ete the following procedures and formalities through a
National Point of Single Contact (NPSC) or through a point of single contact for a
particular service:
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(a) al procedures and formalities that the provider must comply with to
access hisor her service activities, in particular, all declarations,
notifications or applications necessary to obtain an authorization from
the necessary competent authority or authorities, including applications
for inclusion in aregister, aroll or adatabase, or for registration with a
professional body or association,

(b) any application or applications for an authorization needed to exercise
his or her service activities.

2 The establishment of an NPSC or points of single contact shall be
without prejudice to and shall not affect the allocation of functions and powers of a
competent authority.

(©)) An NPSC shall be operated by or on behalf of the Minister for
Enterprise, Trade and Employment. By agreement with interested parties, in
particular, competent authorities, the Minister may designate a body to undertake the
functions of apoint of single contact in respect of a particular sector or sectors. The
Minister may, at any time, revoke such designation and return the relevant functions
to the NPSC.

4) Thefees, if any, charged by the NPSC shall be determined by the
Minister and published. The Minister shall have theright to revise the fees every five
years. Any changes to the fees shall also be published. Fees charged by a point of
single contact shall be subject to the prior approval of the Minister and shall aso be
published.

Explanatory Note

Regulation 7 transposes Article 6 of the Directive, akey provision. Ireland must create
one or more points of single contact so that service providers can complete all the
procedures rel ating to establishment or the temporary provision of aservice by a
provider who is not established in Ireland through one facility without having to
contact the relevant competent authority directly.

Regulation 7(1) transposes Article 6(1)(a) and (b) of the Directive. It requires the
setting up of aNationa Point of Single Contact (NPSC) (and/or of individua points of
single contact for particular services).

Regulation 7(2) states that the points of single contact have a coordinating role and
will not interefere with the role of a competent authority in determining the outcome
of an application for establishment or the right to undertake atemporary service.

Regulation 7(3) establishes an NPSC. Thiswill be based, initialy, in the Internal
Market Unit of the Department of Enterprise Trade and Employment. The NPSC will
be a one-stop-shop for service providers (both from Ireland and from other Member
States) who wish to establish or to provide temporary services here. It may not be the
only one-stop-shop, however. It will not, for example, cover situations where a
member of the regulated professions is seeking to have his qualifications approved
under the Directive on Professional Qualifications. This Department isin discussions
with the Department of Education and Science about how to co-ordinate the
responsibilities of both Departments under both Directives.
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The NPSC will not be a one-stop-shop for providers seeking financial assistance or
guidance on business planning.

Regulation 7(3) allows the Minister for Enterprise, Trade and Employment to transfer
the functions of the NPSC in respect of a service sector to another body (e.g. a
competent authority). The Minister will also have the power to terminate the
operations of a point of single contact and return its functions to the NPSC.

Regulation 7(4) covers charges by the NPSC or a point of single contact. There will be
no charge, initially, to use the NPSC. There will be consultation with interested parties
before any charges are introduced. Points of single contact will not be able to charge
for their services without the prior agreement of the Minister. Any fees charged by the
NPSC or the points of single contact will be published on the website of the
Department of Enterprise, Trade and Employment or the website of the point of single
contact, as appropriate.

Procedures by electronic means

8. (1) The State and a competent authority shall ensure that all procedures and
formalities relating to access to a service activity and to the exercise thereof may be
easily completed, at adistance and by electronic means, through the NPSC or through
apoint of single contact, where appropriate.

(2 Paragraph 1 shall not apply to the inspection of premises at which the
serviceis provided or of equipment used by the provider or to the physical
examination of the capability or of the personal integrity of the provider or of his
responsible staff.

Explanatory Note

Regulation 8 transposes Article 8 of the Directive. Regulation 8(1) isintended to
ensure that service providers can communicate by electronic means, through the
NPSC (or a point of single contact) with the relevant competent authorities with
whom they must interact to become established in this country or to provide services
on atemporary basis here.

Regulation 8(2) provides that the requirement that everything be done electronically
does not apply to the inspection of premises at which a serviceis provided, the
inspection of the equipment used by the provider and the examination of the capability
or the personal integrity of the service provider or his’her employees.

Under Article 8(3) of the Directive, which is not being transposed, the Commission is
required to bring forward detailed rules to give effect to paragraph 1 of Article 8. The
detailed rules have been agreed between the Commission and the Member States but
the formal Community instrument has not yet been adopted. It is expected to be
adopted shortly and will be published on the website of the Department of Enterprise,
Trade and Employment.
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Right to information
0. Q) The State shall ensure that the following information is easily
accessible to providers and recipients through the NPSC or points of single contact, as

appropriate:

(a) requirements applicable to providers established in the State, in
particular those requirements concerning the procedures and
formalities to be completed in order to access and to exercise service
activities,

(b) the contact details of a competent authority enabling the latter to be
contacted directly, including the details of those authorities responsible
for matters concerning the exercise of service activities,

(c) the means of, and conditions for, accessing public registers and
databases on providers and services,

(d) the means of redress which are generally available in the event of a
dispute between a competent authority and the provider or the
recipient, or between a provider and a recipient or between providers;

(e) the contact details of the associations or organizations, other than the
competent authorities, from which providers or recipients may obtain
practical assistance.

2 A competent authority shall ensurethat it is possible for providers and
recipientsto receive, at their request, assistance in the form of information on the way
in which the requirements referred to paragraph (1)(a) of this Regulation are generaly
interpreted and applied. Where appropriate, such advice shall include asimple step-
by-step guide. The information shall be provided in plain and intelligible language.

3 The obligation on a competent authority to assist providers and
recipients does not require the authority to provide legal advice in individual cases but
concerns only general information on the way in which requirements are usually
interpreted or applied.

(4) The State, and a competent authority, shall ensure that the information
and assistance referred to in Paragraphs 1, 2 and 3 of this Regulation are provided in a
clear and unambiguous manner, that they are easily accessible at a distance and by
electronic means and that they are kept up to date.

(5) It shal be aregquirement that the NPSC or the relevant point of single
contact, as appropriate, or a competent authority respond as quickly as possible to any
request for information or assistance as referred to in paragraphs (1), (2), (3) and (4)
of this Regulation and, in cases where the request is faulty or unfounded, inform the
applicant accordingly without delay.

(6) The State, in consultation with the Commission, shall use its best

endeavours, in its capacity as the operator of the NPSC (and will use its best
endeavours with the individual points of single contact, if established), to encourage
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the making available of information provided for in this Regulation in other
Community languages. This paragraph does not, however, interfere with the State's
legal position on the use of languages.

Explanatory Note

Regulation 9, which transposes Article 7 of the Directive, lists information that
Member States must make available through the NPSC (and other points of single
contact if established) and / or competent authorities.

Regulation 9(1) specifies the information that should be easily accessible to service
providers and recipients of services through the NPSC and other points of single
contact. The Department of Enterprise, Trade and Employment will work with
competent authorities when the NPSC is being constructed to ensure that they have a
clear understanding of the requirements of this Regulation.

Regulation 9(2) obliges competent authorities to provide additional information, when
requested to do so by service providers and recipients, about the way the information
referred to in Regulation 9(1)(a) is interpreted and applied. The information should be
provided in plain language.

Regulation 9(3) states that competent authorities do not have to provide legal advice.

Regulation 9(4) states that the information referred to in Regulation 9(1), (2) and (3)
must be clear and unambiguous. The information should be available electronically
(e.g. on awebsite) and must be kept up-to-date.

Regulation 9(5) obliges the NPSC and other points of single contact and the
competent authorities to respond as quickly as possible to requests for information or
where the request is faulty or unfounded to inform the applicant without delay.

Regulation 9(6) transposes Article 7(5) of the Directive. The extent to which
information is made available in other languages will depend on the demand for the
information and the resources available to meet such a demand.

Authorization schemes

10. (1) The State shall not make access to a service activity or the exercise
thereof subject to an authorization scheme unless the following conditions are
satisfied:

(a) the authorization scheme does not discriminate against the provider in
guestion,

(b) the need for an authorization scheme s justified by an overriding
reason relating to the public interest,

(c) the objective pursued cannot be attained by means of alessrestrictive

measure, in particular because an a posteriori inspection would take
place too late to be genuinely effective.
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2 This Regulation and Regulations 11, 12, 13 and 14 do not apply to
those aspects of authorization schemes that are governed directly or indirectly by
legislation giving effect to other Community measures.

Explanatory Note

Regulation 10 transposes Article 9 of the Directive. Articles 9-13 constitute Section 1
of Chapter 111 of the Directive. Chapter 111 deals with the right of service providers
(whether from Ireland or another Member State) to become established in this
country. Section 1 of Chapter |11 deals with authorizations, including authorization
schemes (Article 9), conditions for the granting of an authorization (Article 10), the
duration of an authorization (Article 11), selection from among several candidates
(Article 12) and authorization procedures (Article 13).

Regulation 10(1) states that persons wishing to establish as a service provider should
not be subject to any rules or requirements without good reason. Where there are rules
they (a) must not discriminate against providers (e.g. on grounds of nationality), (b)
must be justified by an overriding reason relating to the public interest (defined in
Regulation 5) and (c) cannot be made less restrictive. The philosophy behind the
Directive — no rules unless they can be justified on particular grounds — and the
criteriathat must be applied when deciding whether rules may be created or retained is
reflected throughout the Directive and the Regulations.

Article 9(2) of the Directiveis not being transposed. It refers to the reports that
Departments are required to send to the European Commission before the end of 2009
identifying the various authorization schemes that are in force in this country and that
are considered by Departments to be compatible with the Regulations. The reports are
part of the screening process referred to in the introduction to this document.

Regulation 10(2) excludes from certain provisions of the Regulations the authorization
schemes that are covered by legislation transposing other Community rules. It would
not make sense to create adua system of regulation. EU rules that indirectly cover
services include rules that may not themselves create authorization schemes but make
explicit reference to Ireland’ s right to create such schemes in the transposing
legidation. Certain aspects of the rules governing the regulated professions may also
be excluded by virtue of Regulation 4.

Conditionsfor the granting of an authorization
11. (1) It shall be arequirement that all authorization schemes be based on
criteriathat preclude competent authorities from exercising their power of assessment
in an arbitrary manner. The criteria shall be as follows:

(@) Non-discriminatory;

(b) Justified by an overriding reason relating to the public interest;

(c) Proportionate to that public interest objective;

(d) Clear and unambiguous,
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(e) Objective;
(f) Made public in advance;
(g) Transparent and accessible.

2 It shall be arequirement that the conditions for granting authorization
for anew establishment shall not duplicate requirements and controls that are
equivaent or essentially comparable as regards their purpose, to which the provider is
already subject in the State or in another Member State. The provider and the liaison
point referred to in Regulation 29(2) shall assist a competent authority by providing
any necessary information regarding those requirements.

3 It shall be arequirement that the authorization shall enable the provider
to have access to the service activity, or to exercise that activity, throughout the State,
including by means of setting up agencies, subsidiaries, branches or offices, except
where an authorization for each individual establishment or alimitation of the
authorization to a certain part of the State is justified by an overriding reason relating
to the public interest.

4) It shall be arequirement that a competent authority grant an
authorization as soon as it is established, in the light of an appropriate examination,
that the conditions for authorization have been met.

(5) It shall be arequirement that, except in the case of the granting of an
authorization, any decision from a competent authority, including refusal or
withdrawal of an authorization, shall be fully reasoned and shall be open to challenge
before the courts or other instances of appeal.

(6) Nothing in this Regulation interferes with the right of a competent
authority to grant or refuse to grant an authorization in accordance with its
procedures.

Explanatory Note
Regulation 11 transposes Article 10 of the Directive. It sets out the criteriathat Ireland
must comply with when devising authorization schemes.

Regulation 11(1) lists the criteria. Aswell as reiterating the philosophy behind the
Regulations, they include ensuring that authorization schemes are clear, objective and
made public in advance. The criteria apply to authorization schemes governing access
to and the exercise of service activities at al levels. It may be necessary for a
competent authority to state on its website that the granting of an authorization may
involve additional competent authorities.

Under Regulation 11(2), the conditions for granting an authorization cannot duplicate
requirements that the provider has aready been subject to in this country or in another
Member State. This means that a competent authority has to take into account
equivaent or essentially comparable requirements with which the service provider has
already complied. Regulation 11(2) also provides a means by which a competent
authority can be assisted by aliaison point.
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Regulation 11(3) specifies that an authorization cannot be geographically limited
unless there are good public interest reasons for the restrictions.

Regulation 11(4) requires competent authorities to issue an authorization as soon as it
has been established that the necessary conditions have been met. This provision
should be read in conjunction with the provisions of Regulation 14.

Regulation 11(5) states that arefusal to grant an authorization may be challenged.
Regulation 11(6) confirms that the grant or refusal of an authorization is a matter for

the competent authority. See also Regulation 7(2) about the functions and duties of
competent authorities.

Duration of an authorization
12. (1) It shall be arequirement that an authorization granted to a provider
shall not be for alimited period, except where:

(a) the authorization is being automatically renewed or is subject only to
the continued fulfillment of requirements,

(b) the number of available authorizationsis limited by an overriding
reason relating to the public interest,

or

(c) alimited authorization period can be justified by an overriding reason
relating to the public interest.

2 Paragraph 1 of this Regulation shall not concern the maximum period
before the end of which the provider must actually commence his activity after
receiving authorization.

(©)) It shall be arequirement that a provider shall inform the NPSC or point
of single contact, as appropriate, of the following changes to their circumstances:

(a) the creation of subsidiaries whose activities fall within the scope of the
authorization scheme,

(b) changesin the provider’s situation that result in the conditions for
authorization no longer being met.

4) Failure to comply with paragraph (3) of this Regulation shall be an
offence.

5) An offence under this Regulation may be prosecuted by a competent
authority.
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(6) This Regulation shall be without prejudice to the right of a competent
authority to revoke an authorization, when the conditions for the authorization are no
longer being met.

Explanatory Note

Regulation 12, which transposes Article 11 of the Directive, rules out in most cases
the granting of alicence for afinite period. It does, however, provide for exceptions to
that rule as set out in the Regulation.

Regulation 12(1) specifies that authorizations cannot be granted for afinite period
except in the circumstances set out in that provision.

Regulation 12(2) does not affect any rules that require a service provider to “use or
lose” an authorization by a certain date.

Regulation 12(3) imposes an obligation on service providers to inform the NPSC (or a
point of single contact) about changes of circumstance that would impact on the
authorization they have received. Failure to comply with this provision will be an
offence under Regulation 12(4) and may be prosecuted under Regulation 12(5).

Regulation 12(6) makesiit clear that a competent authority may revoke an
authorization when the conditions for that authorization are no longer being met.

Selection from among several candidates

13. (1) Where the number of authorizations available for agiven activity is
limited because of the scarcity of available natural resources or technical capacity, it
shall be lawful for the State or a competent authority to apply a selection procedure to
potential candidates, which provides full guarantees of impartiality and transparency,
including, in particular, adequate publicity about the launch, conduct and completion
of the procedure.

2 In the circumstances referred to in paragraph 1 of this Regulation, it
shall be lawful for the State or a competent authority to grant an authorization for an
appropriate limited period. Such an authorization need not be open to automatic
renewal nor confer any other advantage on a provider whose authorization has just
expired or on any person having any particular links with the provider.

3 Subject to paragraph 1 of this Regulation and to Regulations 10 and
11, the State or a competent authority may, in accordance with law, take into account,
in establishing the rules for the selection procedure, considerations of public health,
socia policy objectives, the health and safety of employees or self-employed persons,
the protection of the environment, the preservation of cultural heritage and other
overriding reasons relating to the public interest.

Explanatory Note

Regulation 13 transposes Article 12 of the Directive. It provides for circumstances
where the number of available authorizationsis limited for one reason or another and
where, therefore, there must be a selection procedure.
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Regulation 13(1) provides that where the number of authorizationsis limited a
selection procedure that complies with certain conditions is lawful.

Regulation 13(2) specifies that the authorization granted need not be for an unlimited
period. However, the period for which the authorization is granted should be
appropriate, e.g. it should be sufficiently long as to enable the service provider to
recoup the cost of hisinvestment and to generate afair return on the investment made.

Regulation 13(3) allows the State or a competent authority to take other factorsinto
consideration when determining the rules of the selection procedure. However, the
State/competent authority must also take account of Regulation 13(1) and Regulations
10 and 11 when determining the selection procedure. Regulation 10 sets out the
philosophy that underpins the Regulations. Regulation 11 adds additional criteria that
must be included in the conditions for the granting of an authorization, including
objectivity, transparency and publicly known criteria. Regulation 13 must, therefore,
onerate within the aeneral framework for authorizations laid down in the Directive.

Authorization procedures

14. (1) It shall be arequirement that authorization procedures and formalities
be clear, made public in advance and be such as to provide the applicants with a
guarantee that their application will be dealt with objectively and impartially.

2 It shall be arequirement that authorization procedures and formalities
not be dissuasive and shall not unduly complicate or delay the provision of a service.
It shall also be arequirement that they be easily accessible and that any charges that
the applicants may incur from their application shall be reasonable and proportionate
to the cost of the authorization procedures in question and shall not exceed the cost of
the procedures.

(©)) It shall be arequirement that authorization procedures and formalities
shall provide applicants with a guarantee that their application will be processed as
quickly as possible and, in any event, within areasonable period which isfixed and
made public in advance. Any changesto the period (whether extending or curtailing
it) shall also be made public in advance of any application being considered under it.
The period shall commence when all the necessary documentation has been
submitted. When justified by the complexity of the issue, a competent authority may
extend the time period once, for alimited time. The extension and its duration shall be
duly motivated and shall be notified to the applicant before the origina period has
expired.

4) It shall be arequirement that a competent authority shall, if necessary,
amend its authorization scheme to specify the period in which applications will be
processed and to provide a guarantee that all applications will be processed within
that period, in accordance with the provisions of paragraph (3) of this Regulation.
This period must be made public in advance of any application being considered
under it.
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5 Failing aresponse within the time period set or extended in accordance
with paragraph 3 of this Regulation, an application for an authorization shall be
deemed to have been granted. The provisions of this paragraph shall not apply,
however, in circumstances justified by overriding reasons relating to the public
interest, including the legitimate interest of third parties.

(6) It shall be arequirement that all applications to a competent authority
shall be acknowledged as quickly as possible. The acknowledgement shall specify the
following:

(a) the period referred to in paragraph 3 of this Regulation,
(b) the available means of redress,

(c) where applicable, a statement that in the absence of aresponse within
the period specified, the authorization shall be deemed to have been
granted.

(7) It shall be arequirement that in the case of an incomplete application,
the applicant shall be informed as quickly as possible of the need to supply any
additional documentation, as well as of any possible effects on the period referred to
in paragraph 3 of this Regulation.

(8) It shall be arequirement that where arequest is rejected becauseiit fails
to comply with the required procedures or formalities, the applicant shall be informed
of the rgjection as quickly as possible.

Explanatory Note

Regulation 14 transposes Article 13 of the Directive. This Regulation contains some
very important provisions, including circumstances where an authorization is
automatically granted but it also includes important safeguards for competent
authorities. It contains straightforward provisions that most competent authorities are
already following to some extent. It is a better regulation provision.

Regulation 14(1) specifies that authorization procedures must be made clear and
publicly known and must provide applicants with a guarantee that their application
will be dealt with fairly.

Regulation 14(2) states that authorization procedures should not put service providers
off, by being overly complex or by taking too long, and that any charges should be
reasonabl e and proportionate. This reflects the purpose behind the Services Directive,
which isto facilitate service providers who wish to avail of the Single Market.

Regulation 14(3) is one of the most important provisions in the Regulations. It
requires competent authorities to provide service providers with a guarantee that their
applications will be processed within afixed period of time. The period of time, which
does not have to be the same for every service, will run from the time all the
documentation has been received by the competent authority. In addition, where
justified, the period of time for processing applications may be extended once.
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Regulation 14(4) obliges competent authorities to amend their authorization schemes,
if necessary, to specify the period during which the application will be processed, in
accordance with Regulation 14(3).

Regulation 14(5) is aprovision that should be noted by competent authorities, in
particular. It says that where a competent authority does not process an application
within the time period set or extended in accordance with Regulation 14(4) the
application will be automatically granted. Asthisis apowerful provision it comes
with safeguards for the public interest. Those safeguards stipul ate that the principle of
tacit approval will not apply in circumstances where it would not be in the public
interest for it to do so.

The Department of Enterprise, Trade and Employment believes that Regulations 14(4)
and 14(5) represent a good balance between promoting the Single Market (and good
regulation) on the one hand and protecting the public interest on the other.

Regulation 14(6) obliges competent authorities to acknowledge applications as
quickly as possible and to provide the applicant with other information, including
information about the tacit authorization principle.

Regulation 14(7) requires competent authorities to take certain action where an
application is incomplete, including informing the applicant as quickly as possible of
the need to supply additional documentation.

Regulation 14(8) requires competent authorities to notify an applicant, as quickly as
possible, where arequest for authorization has been rejected.

The Department of Enterprise, Trade and Employment would welcome the views of
stakeholders, especially competent authorities, about the appropriate period that
should be specified in relation to a “reasonable period” in Regulation 14(3) and in
relation to “as quickly as possible’ in Regulation 14(6), (7) and (8).

Prohibited requirements
15.  Accessto, or the exercise of, a service activity shall not be made subject to
any of the following:

(a) discriminatory requirements based directly or indirectly on nationality
or, in the case of companies, the location of the registered office,
including in particular:

(i) nationality requirements for the provider, his staff, persons
holding the share capital or members of the provider's
management or supervisory bodies,

(if) arequirement that the provider, his staff, persons holding the

share capital or members of the provider's management or
supervisory bodies be resident within the State;
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(b) aprohibition on having an establishment in more than one Member
State or on being entered in the registers or enrolled with professional
bodies or associations of more than one Member State;

(c) restrictions on the freedom of a provider to choose between a principal
or a secondary establishment, in particular an obligation on the
provider to have his or her principal establishment in the State, or
restrictions on the freedom to choose between establishment in the
form of an agency, branch or subsidiary;

(d) conditions of reciprocity with the Member State in which the provider
already has an establishment, except in the case of conditions of
reciprocity provided for in law concerning energy;

(e) the case-by-case application of an economic test making the granting
of authorization subject to proof of the existence of an economic need
or market demand, an assessment of the potential or current economic
effects of the activity or an assessment of the appropriateness of the
activity in relation to the economic planning objectives set by the
competent authority; this prohibition shall not concern planning
requirements that do not pursue economic aims but serve overriding
reasons relating to the public interest;

(f) thedirect or indirect involvement of competing operators, including
within consultative bodies, in the granting of authorizations or in the
adoption of other decisions of the competent authorities, with the
exception of professional bodies and associations or other
organizations acting as the competent authority; this prohibition shall
not concern the consultation of organizations, such as chambers of
commerce or social partners, on matters other than individual
applications for authorization, or a consultation of the public at large;

(g) an obligation to provide or participate in afinancia guarantee or to
take out insurance from a provider or body established in the State.
This shall not affect the right of the State or a competent authority to
require insurance or financial guarantees as such, nor shall it affect
requirements relating to the participation in a collective compensation
fund, for instance for members of professional bodies or organizations;

(h) an obligation to have been pre-registered, for agiven period, in the
registers held in the State or to have previously exercised the activity
for agiven period in the State.

Explanatory Note

Regulation 15 transposes Article 14 of the Directive, which lists requirements that the
State or a competent authority is prohibited from including in its legislation or other
rules, respectively. The intention behind this Regulation is to ensure that certain kinds
of barriers are not put in the way of persons who wish to undertake a service activity
in this country. Many of the prohibited requirements are based on decisions of the
ECJ.

28




The European Commission’s Handbook on the Implementation of the Services
Directive gives details of the judgments in the footnotes to pages 38-43. To the extent
that any of the prohibited requirements are included in legislation or other rules, the
screening process is intended to identify them and they will have to be removed before
28 December 2009.

Regulation 15(a) specifies certain prohibitions based directly or indirectly on
nationality or location-related requirements. The direct requirements are self-
explanatory but the indirect requirements include those based on residence in the case
of individuals or place of principal establishment in the case of business entities.
Differences of treatment based on other criteriamay aso amount to indirect
discrimination on grounds of nationality if these criteriaare, in practice, only capable
of being met by Irish citizens or businesses. Such criteria might include rules relating
to the law under which a company has been incorporated or the fact that a majority of
the shares of a company have to be directly or indirectly in public or State ownership.

Regulation 15(b) prohibits a requirement that, wereit in force, would mean that
service providers already established in another Member State would not be able to
establish in Ireland.

Regulation 15(c) prohibits the State from denying a service provider a choice as to the
type of establishment he wishes to have here (e.g. aprincipal or secondary
establishment or a specific type of secondary arrangement such as a branch or
subsidiary).

Regulation 15(d) outlaws rules that would make access to an activity in Ireland by a
service provider from another Member State subject to his or her Member State
treating an Irish service provider in the same way. Except where energy laws provide
for this, reciprocity is generally not compatible with the idea of a Single Market,
which is based on the principle of equal treatment of all businessesin the EU. The
ECJ has in many cases found reciprocity rulesto be contrary to the EU Treaties.

Regulation 15(e) prevents the State from refusing to grant an authorization on the
basis of an economic test (e.g. that there are enough businesses of that kind in atown
or city and that further competition is not necessary). It does not, however, prevent
Ireland from refusing an authorization on grounds related to the public interest, e.g.
the protection of the environment, including the urban environment.

Regulation 15(f) requires Ireland to abolish any requirements that allow competitors
of aservice provider to be involved in the taking of individual decisionsfor
authorizations. Business organisations etc. may continue to be consulted on matters
other than individual applications for authorizations. In addition, Regulation 15(f)
does not prevent professional bodies and similar organizations from deciding on
individual applications if the bodies are acting as competent authoritiesasis
sometimes the case with the representative bodies of the regulated professions.

Regulation 15(g) prohibits the State from requiring operators to take out insurance
here or to provide afinancial guarantee issued by an operator in Ireland. Such
requirements could lead to an unnecessary duplication of insurance cover by a service
provider and would aso favour financial institutions here.
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Regulation 15(h) prohibits Ireland from making rules requiring a service provider to
have been operating here before being allowed to establish. If there were these type of
rules that would be a deterrent to new entrants to the market, which would defeat the
purpose of the Regulations. It aso prevents the State from requiring a service provider
to pre-register for a certain period before being allowed to operate his business.

Requirementsto be evaluated

16. (1) There shall be an obligation on the State or a competent authority to
ensure that, where access to or the exercise of a service activity is subject to any of the
requirements listed in paragraph 2 of this Regulation, the requirements are compatible
with the conditions laid down in paragraph 3 of this Regulation. Laws, regulations or
administrative provisions shall be amended, where necessary, to make them
compatible with the conditions of paragraph 3 of this Regulation.

(2 There shall be an obligation on the State or a competent authority to
examine whether the legal system makes access to a service activity or the exercise of
it subject to compliance with any of the following non-discriminatory requirements:

(&) quantitative or territorial restrictions, in particular in the form of limits
fixed according to population or of a minimum geographical distance
between providers,

(b) an obligation on a provider to take a specific legal form;

(c) requirements that relate to the shareholding of a company;

(d) requirements, other than those concerning matters covered by the
legidation set out in the first six indents of Regulation 6(4)(a) and
other legidation giving effect to Community instruments, which
reserve access to the service activity in question to particular providers
by virtue of the specific nature of the activity;

(e) aban on having more than one establishment in the State;

(f) requirements fixing a minimum number of employees;

(g) fixed minimum and/or maximum tariffs with which the provider must
comply;

(h) an obligation on the provider to supply other specific servicesjointly
with his service.

3 There shall be an obligation on the State or a competent authority to

verify that the requirements referred to in paragraph 2 of this Regulation satisfy the
following conditions:
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() non-discrimination: requirements under national law or other national
rules (including the rules of professional organizations that regulate
providers such as the regulated professions) must be neither directly
nor indirectly discriminatory according to nationality nor, with regard
to companies, according to the location of the registered office;

(b) necessity: requirements must be justified by an overriding reason
relating to the public interest;

(c) proportionality: requirements must be suitable for securing the
attainment of the objective pursued; they must not go beyond what is
necessary to attain that objective and it must not be possible to replace
those requirements with other, less restrictive measures that attain the
same resullt.

4 Paragraphs 1, 2 and 3 of this Regulation shall apply to legidlation in the
field of services of general economic interest only insofar as the application of those
paragraphs does not obstruct the performance, in law or in fact, of the particular task
assigned to them.

(5) The State or a competent authority is prohibited from introducing new
requirements of akind listed in paragraph 2 of this Regulation, unless the requirement
satisfies the conditions laid down in paragraph 3 of this Regulation.

(6) The State shall notify the Commission of any new laws, regulations or
administrative provisions that include requirements referred to in paragraph 5 of this
Regulation together with the reasons for those requirements. The notification to the
Commission shall not prevent the State from adopting the provisions in question.

Explanatory Note
Regulation 16 transposes Article 15 of the Directive, which deals with provisions that
Ireland may include in legislation or rules, provided they meet certain criteria.

Regulation 16(1) obliges Ireland to ensure that any authorization schemes that are
subject to Regulation 16(2) meet the conditions of Regulation 16(3). Any
authorization schemes that include requirements listed in Regulation 16(2) must be
amended or abolished to bring them into line with Regulation 16(3).

Regulation 16(2) lists the requirements that the State may include in its authorization
schemes provided they meet the criteria set out in Regulation 16(3). These
requirements are:

e A restriction on the number of service providers because of limited
population numbers or because there are existing service providersin the
areg,

e Anobligation on aprovider to take on a certain legal form (e.g. barristers,
solicitors, accountants);

¢ Requirements dealing with the shareholding of a company (e.g. an
obligation to hold a minimum amount of capital);
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e Requirements other than those set out in the first six indents of Regulation
6(4)(a) of these Regulations as well as other legislation transposing EU
measures, which reserve access to a service to particular providers by
virtue of the nature of the activity;

e A ban on having more than one establishment here. Regulation 15(b)
prohibits Ireland from preventing a service provider who is established in
another Member State from establishing here but Regulation 16(2) leaves
open the possibility that the State can restrict a service provider to having
one establishment in the State;

e A minimum number of employees (such arequirement could cause
problems for SMESs);

e Minimum and/or maximum prices that service providers must charge (such
arequirement would prevent service providers from competing);

e An obligation on a service provider to supply other servicesjointly with his
service (e.g., arequirement on a petrol retailer to sell food or beverages
also).

Regulation 16(3) lists the standard requirements (first listed in Regulation 10(1)) that
underpin the Regulations, i.e. no discrimination, necessity and proportionality. Thus,
any authorization schemes that Ireland intends to retain or introduce in the future in
the areas listed in Regulation 16(2) must comply with the three criteria set out in
Regulation 16(3).

Regulation 16(4) states that the Regulations apply to services of general economic
interest (public utilities) only insofar as the application of Regulation 16(1), (2) and
(3) do not prevent the services concerned from carrying out their functions.

Regulation 16(5) prevents the State from introducing new rules for services covered
by the Regulations of the kind listed in Regulation 16(2) unless the rules meet the
criterialisted in Regulation 16(3).

Regulation 16(6) requires the State to notify the European Commission of any new
legislation of the kind referred to in Regulation 16(5) setting out the reason for the
legislation. Such notification does not prevent Ireland from infroducing the new
requirements. This provision transposes part of Article 15(7), not al of which needsto
be transposed (see below).

Regulation 16(5) and (6) are examples of the provisionsin the Regulations that will
have an ongoing impact on the State’ s capacity to make rules. They are intended to
ensure that new rules are not introduced that would conflict with the principles and the
provisions of the Regulationsin the future.

Article 15(5) of the Directive is not being transposed, as this provision must be met by
Ireland before the Regulations came into force. Along with similar requirementsin
Articles 9, 16 and 25, Departments must submit reports to the European Commission
following the screening process. The reportsin this instance must specify:
() Therequirements in authorization schemes that we intend to maintain and
the reason we believe the requirements comply with Regulation 16(3), and
(b) The requirements that will be abolished or made less stringent by 28
December 2009.
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The part of the first sub-paragraph of Article 15(7) of the Directive that is not being
transposed requires the European Commission to notify the other Member States of
any new requirements brought to its attention by Ireland, and vice versa.

The second sub-paragraph of Article 15(7) of the Directive, which is not being
transposed either, states that the European Commission must examine any new rules,
referred to in Regulation 16(5), for compatibility with Community law within three
months. The Commission can request a Member State not to adopt a planned set of
rules or to abolish them. The third sub-paragraph of Article 15(7), whichis likewise
not being transposed, states that notifying the European Commission, under another
Directive, about new rules that Ireland is proposing to make, meets the notification
obligation [Regulation 16(6)].

Freedom to provide services

17 Q) The State shall respect the right of providers who are established in a
Member State to provide services where the provider is not established here and shall
ensure free access to and free exercise of a service activity within the State.

(2 The State or a competent authority shall not make accessto or exercise
of a service activity subject to compliance with any requirements that do not respect
the following principles:

(&) non-discrimination: the requirement may be neither directly nor
indirectly discriminatory with regard to nationality or, in the case of
legal persons, with regard to the Member State in which they are
established;

(b) necessity: the requirement must be justified for reasons of public
policy, public security, public health or the protection of the
environment;

(c) proportionality: the requirement must be necessary for attaining the
objective pursued, and must not go beyond what is necessary to attain
that objective.

(©)) The State or a competent authority may not restrict the freedom to
provide servicesin the case of a provider established in another Member State, who
wishes to provide services in the State but is not established here, by imposing any of
the following requirements:

(a) an obligation on the provider to have an establishment in the State;

(b) an obligation on the provider to obtain an authorization from a
competent authority in the State, including entry in aregister or
registration with a professional body or association in the State, except
where provided for in these Regul ations or other legislation;
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(c) aban on the provider setting up a certain form or type of infrastructure
in the State, including an office or chambers, which the provider needs
in order to supply the servicesin question;

(d) the application of specific contractua arrangements between the
provider and the recipient that prevent or restrict service provision by
the self-employed,;

(e) an abligation on the provider to possess an identity document issued by
a competent authority specific to the exercise of a service activity;

(f) requirements, except for those necessary for health and safety at work,
that affect the use of equipment and material that are an integral part of
the service provided;

(g) restrictions on the freedom to provide the services referred toin
Regulation 20.

4) The State may impose requirements on a provider from another
Member State who is not established in the State in relation to the provision of a
service activity where they are justified for reasons of public policy, public security,
public health or the protection of the environment and where the requirements are in
accordance with paragraph 2 of this Regulation. The State may also apply, in
accordance with law, its rules on employment conditions, including those laid down
in collective agreements.

Explanatory Note

Regulation 17 transposes Article 16 of the Directive. Articles 16-21 make up Chapter
IV of the Directive, which deals with the freedom to provide services. Regulation 17
gives aservice provider in another Member State the right to provide servicesin
Ireland without unjustified restrictions. It is one of the most important provisionsin
the Regulations and applies to all services coming within their scope other than the
services listed in Regulation 18.

The freedom to provide services is separate to the freedom of establishment.
Establishment involves the pursuit of an economic activity from afixed location for
an indefinite period. Freedom to provide services, by contrast, involves the temporary
provision of aservice by aprovider from another Member State who is not established
in Ireland and does not have a permanent place of business here. The right of
establishment and the right to provide services are enshrined in the EU Treaties
(Articles 43 and 49 of the EC Treaty) and in the case law of the ECJ.

Regulation 17(1) requires Ireland to respect the right of a service provider to provide
services here where the provider is from another Member State and is not established
here, i.e. the provider is providing a service here on atemporary basis.

Regulation 17(2) says that where Ireland imposes requirements on a service provider
from another Member State providing atemporary service here the requirements must
respect the principles of non-discrimination, necessity and proportionality.
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Under Regulation 17(3) Ireland cannot oblige service providers established in other
Member States who wish to provide temporary services here to meet certain
requirements. These requirements are:

e To havean officein the State;

e Tobeentered in aregister or to obtain an authorisation from a competent
authority in Ireland before doing business here;

e Not to have an office or other type of facility in Ireland that the provider
thinks is necessary in order to carry out his business;

e To become, in effect, an employee of the service recipient;

e To possess an identity document issued by its competent authorities,

e To meet requirements, apart from appropriate health and safety rules,
regarding the use of equipment and materials necessary to carry out his
business.

In addition, Ireland cannot prevent arecipient from receiving a particular service from
aservice provider established in another Member State (see also Regulation 20).

Regulation 17(4) alows Ireland to impose requirements on a service provider from
another Member State where such requirements are justified under certain criteria,
including public policy and public security. In addition, under this provision Ireland
can continue applying its legislation on employment rights.

Article 16(4) of the Directive is not being transposed. It requires the European
Commission to submit areport to the Competitiveness Council and the European
Parliament on the application of Article 16 in which the Commission must set out its
views about the need or otherwise for additional harmonization of the rules covering
Services.

Additional derogationsfrom the freedom to provide services
18.  Theprovisions of Regulation 17 shall not apply to the following:

(a) Servicesof general economic interest that are provided from another
Member State, including the following:

() In the postal sector, services covered by the Postal and
Telecommunications Services Act 1983 (No. 24 of 1983);

(i) In the el ectricity sector, services covered by European
Communities (Internal Market in Electricity) Regulations 2000
(S.I. No. 445 of 2000) and the European Communities (Internal
Market in Electricity) Regulations 2005 (S.I. No. 60 of 2005);

(iii) In the gas sector, services covered by the European
Communities (Internal Market in Natural Gas) (BGE)
Regulations 2005 (S.1. No. 760 of 2005), the Energy
(Miscellaneous Provisions) Act 2006 (Commencement of
Section 19) Order 2007 (S.1. No. 292 of 2007), sections 17 and
18 of the Energy (Miscellaneous Provisions) Act 2006 (No. 40
of 2006), the European Communities (Internal Market in
Natural Gas) (BGE) Regulations 2005 (S.1. No. 760 of 2005),
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the Energy (Miscellaneous Provisions) Act 2006
(Commencement of Section 19) Order 2007 (S.I. No. 292 of
2007) and sections 17 and 18 of the Energy (Miscellaneous
Provisions) Act 2006 (No. 40 of 2006);

(iv) Water distribution and supply services and waste water
services;

(v) Thetreatment of waste;

(b) Matters covered by the Protection of Employees (Part-Time Work)
Act, 2001 (No. 45 of 2001);

(c) Matters covered by the Data Protection Act 1988 (No. 25 of 1988) and
the Data Protection (Amendment) Act 2003 (No. 6 of 2003);

(d) Matters covered by the European Communities (Freedom to Provide
Services) (Lawyers) Regulations 1979 (S.I. No. 58 of 1979), the
European Communities (Freedom to Provide Services) (Lawyers)
Regulations 2004 (S.I. No. 753 of 2004) and the European
Communities (Freedom to Provide Services) (Lawyers) (Amendment)
Regulations 2008 (S.I. No. 97 of 2008);

(e) Theactivity of judicial recovery of debts;

(f) Part 4 of the Recognition of Professional Qualifications (Directive
2005/36/EC) Regulations, 2008 (S.I. No. 139 of 2008) aswell as
requirements in other legislation that reserve an activity to a particular
profession;

(g) Matters covered by Council Regulation (EC) No. 1408/71 on the
application of social security schemes to employed persons and their
families moving within the European Union®;

(h) Asregards administrative formalities concerning the free movement of
persons and their residence, matters covered by the European
Communities (Free Movement of Persons) (Amendment) Regul ations
2008 (S.1. No. 310 of 2008) insofar as those Regulations lay down the
administrative formalities with which beneficiaries must comply;

(i) Asregardsthird country nationals who move to the State from another
Member State in the context of the provision of a service, the right of
the State to require them to have avisa or aresidence permit or to
require them to report to a competent authority on or after their entry;

(1) Asregards the shipment of waste, matters covered by Council
Regulation (EEC) No 259/93 of 1 February 1993 on the supervision

3 0JL 28, 30.1.1997 [consolidated version]
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and control of shipments of waste within, into and out of the European
Community®;

(k) Copyright, neighbouring rights and rights covered by the European
Communities (Protection of Topographies of Semiconductor Products)
Regulations 1988 (S.I. No. 101 of 1998) as amended by the European
Communities (Protection of Topographies of Semiconductor Products)
(Amendment) Regulations 1999 (S.I. No. 113 of 1999) and the
Copyright and Related Rights Act 2000 (No. 28 of 2000);

(1) Actsrequiring, by law, the involvement of anotary;

(m)Matters covered by Directive 2006/43/EC of the European Parliament
and of the Council of 17 May 2006 on statutory audit of annual
accounts and consolidated accounts’;

(n) Theregistration of vehicles leased in another Member State; and

(o) Provisions regarding contractual and non-contractual obligations,

including the form of contracts, determined pursuant to the rules of
private international law.

Explanatory Note

Regulation 18 transposes Article 17 of the Directive, which lists alarge number of
derogations (exclusions) from the principle of the freedom to provide services. The
derogationsin Regulation 18 are more comprehensive than those in Regulation 17 in
that they apply to areas of activity whereas the derogations in Regulation 17 are more
narrowly defined. Regulation 18 excludes certain services from the rights conferred on
providers by Regulation 17. It means that the services listed in Regulation 18,
supplied to recipients here by service providers from another Member State, can be
made subject to Irish requirements.

Thelist of exclusions from the freedom to supply services principle is extensive. The
following are the areas excluded:

e Servicesof general economic interest i.e. postal services, electricity services
gas services — all covered by specific legisation. It also excludes water
distribution/supply services, waste water services and the treatment of waste;

e Matters covered by legidlation on the posting of workers. This exclusion
covers alarge number of rules, including maximum work periods and
minimum rest periods, minimum paid annual holidays, minimum rates of pay,
the conditions of hiring out of workers, health, safety and hygiene at work, the
terms and conditions of employment of pregnant women or women who have
recently given birth and of children and young people, and provisions on
equality of treatment between men and women;

e Matters covered by legislation on data protection, which lays down specific
rules for the cross-border transfer of data;

40JL 30, 6.2.1993
®0JL 157, 9.6.2006
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Cross-border services provided by lawyers (Regulation 18(d)). This meansin
particular that representing a client before a court in Ireland must be done
under Irish rules;

The recovery of debts that involves recourse to judicial proceedings. This
derogation does not cover debt recovery that is carried out by service providers
outside the context of judicial procedures;

Matters covering the free movement of servicesin the legislation on the
recognition of professional qualifications. Regulation 17 will apply, in the case
of the temporary provision of services by the regul ated professions, to matters
such as commercial communications, multidisciplinary partnerships, etc. but
not to professiona qualifications. It also excludes from Regulation 17
requirements reserving an activity to members of a particular profession. For
example, if the provision of legal advicein Ireland is the preserve of lawyers,
then legal advice may not be provided here by a service provider established in
another Member State, who is not alawyer, even if he may provide legal
advicein hisown Member State;

Matters covered by the rules on the coordination of national social security
systems, which determine what national social security System covers persons
from another Member State temporarily working here either as a self-
employed person or as an employee;

Matters concerning the requirements Ireland may impose on nationals of other
Member States and certain third-country nationals under the legislation
referred to in Regulation 18(h).

Matters relating to visa or residence requirements for third country nationals,
Matters relating to the shipment of waste. The relevant EU Regulation
(253/93) contains certain rules that provide for obligations to be met by the
country of destination or of transit. This derogation ensures that Regulation
253/93 will not be affected by Regulation 17;

Intellectual property rights per se (e.g. the existence of the right, scope and
exceptions, duration, etc.). The derogation does not concern services linked to
the management of such rights, such as those provided by collecting societies
or patent agents;

Requirements relating to the involvement of anotary in particul ar
undertakings, for example, property transactions, the establishment of
company statutes or their registration;

Matters concerning the specific rules on statutory audits laid down in Directive
2006/43/EC. It means that Regulation 17 does not affect the rules that apply to
auditors from another Member State. The Regulations transposing Directive
2006/34/EC are expected to be made by the Tanaiste shortly;

Matters relating to the registration of a vehicle leased in another Member
State. This derogation allows Ireland to retain the right to require that vehicles
that circulate here be registered here. It appliesto long-term leases but not to
short-term car rental activities,

Matters regarding contractual and non-contractual obligations under private
international law. This means that the question of which States’ nationa civil
law to be applied regarding non-contractual or contractual obligations will be
determined by the rules of private international law and not by Regulation 17.
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Case-by-case derogations

19. (1 By way of derogation from Regulation 17(1), and in exceptiona
circumstances only, the State or a competent authority may, in respect of a provider
established in another Member State, take measures relating to the safety of services.

2 The measures provided for in paragraph 1 of this Regulation may be
taken only if the mutual assistance procedure laid down in Regulation 36 is complied
with and the following conditions are fulfilled:

(a) the provisionsin accordance with which the measure is taken have not
been subject to Community harmonization in the field of the safety of
services,

(b) the measures provide for a higher level of protection of the recipient
than would be the case in a measure taken by the Member State of
establishment in accordance with its national provisions;

(c) the Member State of establishment has not taken any measures or has
taken measures which are insufficient as compared with those referred
to in Regulation 36(2);

(d) the measures are proportionate.
3 Paragraphs 1 and 2 of this Regulation are without prejudice to the

provisionsin legislation giving effect to Community instruments, which guarantee the
freedom to provide services or which alow derogations therefrom.

Explanatory Note

Regulation 19 allows for additional derogations from the rules on the freedom to
provide services, in exceptiona circumstances. It allows Ireland to apply requirements
covering the safety of services. We can only avail of this Regulation in a specific
situation relating to a specific service provided by a particular service provider. It
cannot be used in agenera way to derogate from Regulation 17(1). If we are availing
of this regulation, we must first request assistance from the Member State where the
service provider is established (Regulation 36(2)) and must also comply with the steps
set out in Regulation 36 generally.

Regulation 19(1) states that the case-by-case derogation can only be availed of in
exceptional circumstances.

Regulation 19(2) sets out the conditions that must be met before a case-by-case
derogation to be taken. It can only be used where the measures adopted are not
covered by a harmonized EU law on the safety of services. Secondly, the derogation
must be more effective than the measures taken or that could be taken by the Member
State where the service provider is established. Thirdly, the derogation can only be
availed of if the Member State of establishment has not taken sufficient measures.
Finally, the measures taken must be proportionate. (The same conditions apply of
course in the case of another Member State proposing to take action against a service
provider established in Ireland providing a service to that Member State.)
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Regulation 19(3) states that Regulation 19 does not affect other legislation in which
the freedom to provide servicesis guaranteed, or derogations from are allowed, such
asthe legidation transposing the Electronic Commerce Directive and the Professional
Qualifications Directive.

Prohibited restrictions

20.  The State or a competent authority may not impose on a recipient
requirements that restrict the use of a service supplied by a provider established in
another Member State, in particular the following requirements:

(&) An obligation to obtain an authorization from or to make a declaration
to a competent authority in the State;

(b) Discriminatory limits on the grant of financial assistance by reason of
the fact that the provider is established in another Member State or by
reason of the location of the place at which the serviceis provided.

Explanatory Note

Regulation 20 transposes Article 19 of the Directive. The Services Directive is not
just concerned with the rights of service providers. It recognizes that in order to
establish a genuine single market in servicesit isjust asimportant that recipients
have the right to receive services. The freedom to receive services, as stated in ECJ
case law, forms an integral part of the freedoms enshrined in Article 49 of the
Tredties.

Regulations 20, 21 and 22 of these Regulations strengthen the rights of recipients of
services, in particular consumers.

Regulation 20 prohibits restrictions on the use of a service provider established in
another Member State.

Regulation 20(a) prohibits Ireland from requiring arecipient of a service to obtain a
licence/permission to use a service. If, however, thereisagenera requirement in
Irish law that requires al recipients to have such an authorization we can retain it.

Regulation 20(b) states that where financial assistance is available, Ireland cannot
discriminate against a recipient of a service just because the service is provided from
another Member State. It should be noted, however, that schemes not linked to the
use of a specific service, such as grants provided to students for their living, do not
fall under Regulation 20.

Non-discrimination
21 Q) It shall be arequirement that arecipient is not made subject to
discriminatory requirements based on his nationality or place of residence.
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2 It shall be arequirement that the general conditions of accessto a
service, which are made available to the public at 1arge by the provider, do not contain
discriminatory provisions relating to the nationality or place of residence of the
recipient, but without precluding the possibility of providing for differencesin the
conditions of access where those differences are directly justified by objective criteria.

Explanatory Note

Regulation 21, which transposes Article 20 of the Directive, obliges Ireland to
ensure that a recipient is not made subject to any form of discrimination based on
his/her nationality or place of residence. The issue of discrimination causes
difficulties because of a possible conflict of rights. One the one hand, a service
provider may decide not to provide a service to a particular market while, on the
other, arecipient should not be subject to any refusal by a provider to supply him on
the grounds of nationality or place of residence. The European Commission is
undertaking a study into aspects of discrimination against recipients by providers
with the aim of assisting Member States with the transposition of Article 20 of the
Directive. The study should be ready in September.

Regulation 21(1) requires the State to ensure that recipients are not made subject to
discriminatory requirements based on their nationality or their place of residence
(e.g. an obligation to supply specific documents to be able to use a service). It
should be noted, however, that not every difference of treatment constitutes
discrimination. ECJ case law has clarified that discrimination takes place where
different rules are applied to comparable situations or where the same rules are
applied to different situations. However, even though differences of treatment based
on residence in general constitute discrimination, in exceptional circumstances such
differences might not amount to discrimination if they reflect relevant and objective
differences in the situation of recipients (e.g. residents of a given areawho avail of a
service financed by local taxation might pay less for a service than residents from
outside that area).

Regulation 21(2) requires Ireland to ensure that the general conditions of accessto a
service that are made available to the public at large by a service provider do not
discriminate against recipients on the grounds of nationality or place of residence.
Any such requirements must be abolished. This provision, however, allows service
providers to apply different conditions of access where those differences are
justified by objective criteria. These might include additional costs because of the
distance involved or the technical characteristics of the service.

Assistancefor recipients
2. (1) It shall be arequirement that recipients can obtain, in the State, the
following information:

(a) genera information on the requirements applicable in other Member

States relating to access to, and exercise of, service activities, in
particular those relating to consumer protection;
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(b) genera information on the means of redress available in the case of a
dispute between a provider and a recipient;

(c) the contact details of associations or organizations, including the
European Consumer Centres Network, from which providers or
recipients may obtain practical assistance.

2 Where appropriate, advice from a competent authority to a recipient
shall include a simple step-by-step guide. Information and assistance shall be
provided in aclear and unambiguous manner, should be easily accessible at a
distance, including by electronic means, and should be kept up to date.

3 (@ The| ] and the [ ] shall have responsibility for the task
referred to in paragraph 1 of this Regulation for business recipients and consumers,
respectively.

(b) Thetask conferred on the bodies listed in sub-paragraph (a) of this
paragraph shall be effective from the date of the coming into force of these
Regulations for a period of three years.

(c) The period referred to in sub-paragraph (b) of this paragraph may
be extended by the Minister for afurther three years or for alonger period or for an
indefinite period.

(d) The Minister may, under this provision, terminate the assignment to
either or both of the bodies listed in sub-paragraph (a) of this paragraph, of the task
referred to in paragraph 1 of the Regulation and may confer it on one or more
aternative bodies.

(4) The Minister shall communicate to the Commission the names and contact
details of the bodies listed in sub-paragraph (a) of paragraph 3 of this Regulation or
subsequently designated under sub-paragraph (d) of paragraph 3 of this Regulation.
Where the names and contact details of the bodies change, the Minister shall
communicate the new names and contact details to the Commission.

(5) It shall be arequirement that, in fulfillment of the provisions of paragraphs
1 and 2 of this Regulation, the body approached by the recipient shall, if necessary,
request the appropriate body in the Member State concerned to provide the
information requested as soon as possible and, on receipt, shall forward the
information to the recipient. It shall be arequirement of the bodies listed in Paragraph
3(a) or (d) of this Regulation that they assist and co-operate with the equivalent bodies
in the other Member States.

(6) The State, including the bodies listed in paragraphs 3(a) and (d) of this
Regulation, shall work with the Commission and the other Member States, to put in
place practical arrangements necessary for the implementation of paragraph 1 of this
Regulation.

42



Explanatory Note

Regulation 22, which transposes Article 21 of the Directive, isintended to enhance
the confidence of recipients by helping them make choices and comparisons when
engaging in cross-border transactions. This Regulation reflects the cross-border
dimension of the Services Directive and the need for co-operation between Member
Statesif it isto succeed in its objectives. It allows Irish recipients to find out from
designated Irish bodies general information relating to other Member States. The
information includes details about the legal requirements of other Member States,
consumer protection rules and redress procedures. Regulation 22 complements
Regulation 9, which requires the State to make information about its own legislation
available to recipients (and providers) through the NPSC.

Regulation 22(1) obliges Ireland to help recipients get general information about the
rules on servicesin other Member States. The information includes details about the
means of redress available in the event of adispute (in Ireland as well as other
Member States) and contact details of bodies from which providers and recipients
may obtain practical help. In that regard, although the title of Article 21 is
“assistance for recipients’, service providers can avail of its provisions also. The
Department of Enterprise, Trade and Employment envisages that the designated
bodies under this Regulation will not be required to have all the information to hand
by December 2009 but will build up information over time. It isimpossible to
predict the number and nature of the likely requests for information. It will be for
the designated bodies to decide whether to provide this information on their
websites or keep it otherwise available to provide on request.

Regulation 22(2) obliges competent authorities to provide appropriate information to
recipients in asimple easy-to-read manner. The information must be available
electronically and kept up to date. The information referred to in this provision
relates to paragraph (1)(a), (b) and (c) of Regulation 22. As with paragraph (1), the
Department of Enterprise, Trade and Employment envisages that the process of
building up the appropriate information will take time. It will be for the designated
bodies to decide whether to provide this information on their websites or keep it
otherwise available to provide on request.

Regulation 22(3) will designate specific bodies to assist business recipients and non-
busi ness recipients (consumers) under this Regulation. The Department of
Enterprise, Trade and Employment is currently in discussions with prospective
bodies about this matter. Regulation 22(3) also sets out the mechanism whereby the
Minister for Enterprise, Trade and Employment can extend a designation, can
terminate a designation and can designate other bodies to carry out the functions
provided for in Regulation 22(1).
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Regulation 22(4) requires the Minister for Enterprise, Trade and Employment to
notify the Commission of the names and contact details of the bodies designated to
carry out the specified functions under this Regulation. Under Article 21(2), the
European Commission is required to notify the contact details of the Irish designated
bodies to the other Member States and vice versa. The Department of Enterprise,
Trade and Employment will publish the contact details of the designated bodies of
all the Member States on its website and will update the contact details, as and when
necessary. The Department expects that the designated Irish bodies will also publish
the details on their websites.

Regulation 22(5) sets out the mechanism by which the designated Irish bodies will
assist arecipient who is seeking help and requires them to assist and co-operate with
their counterparts in other Member States.

Regulation 22(6) requires Ireland to work with the European Commission and other
Member States regarding the arrangements necessary for the implementation of
Regulation 22(1).

Article 21(4) of the Directive, which is not being transposed, requires the
Commission to adopt measures specifying the technical mechanisms for the
exchange of information between the designated bodies in the Member States and,
in particular, the interoperability of information systems, taking into account
common standards. The Commission has not yet brought forward its proposals.

Information on providersand their services
23 Q) It shall be arequirement that providers make the following information
available to the recipient:

(a) the name of the provider, hislegal status and form, the geographic
address at which heis established and details enabling him to be
contacted rapidly and communicated with directly and, as the case may
be, by electronic means;

(b) where the provider isregistered in atrade or other similar public
register, the name of the register and the provider’ sregistration
number, or equivalent means of identification in the register;

(c) wherethe activity is subject to an authorization scheme, the particulars
of the relevant competent authority or the relevant single point of
contact or the NPSC;

(d) where the provider exercises an activity which is subject to VAT, the
identification number referred to in section 9 of the Value-Added Tax
Act 1972 (No. 22 of 1972);

(e) inthe case of the regulated professions, any professional body or
similar institution with which the provider is registered, the
professional title and the Member State in which thetitle has been
granted;



(f) the general conditions and clauses, if any, used by the provider;

(g) the existence of contractual clauses, if any, used by the provider
concerning the law applicable to the contract and/or the competent
courts;

(h) the existence of an after-sales guarantee, if any, not imposed by law;

(i) the price of the service, where apriceis pre-determined by the
provider for a given type of service;

() the main features of the service, if not aready apparent from the
context;

(k) the insurance or guarantees, if any, referred to in Regulation 24(1), and
in particular the contact details of the insurer or guarantor and the
territorial coverage.

2 It shall be arequirement that the information referred to in Paragraph 1
of this Regulation -

(a) issupplied by the provider on his own initiative;

(b) iseasily accessible to the recipient at the place where the serviceis
provided or the contract is concluded;

(c) can be easily accessed by the recipient electronically by means of an
address supplied by the provider;

(d) appearsin any information documents supplied to the recipient by the
provider, which sets out a detailed description of the service he
provides.

3 It shall be arequirement that, at the recipient's request, a provider
supplies the following additional information:

(a) wherethe priceisnot pre-determined by the provider for a given type
of service, the price of the service or, if an exact price cannot be given,
the method of calculating the price so that it can be checked by the
recipient, or asufficiently detailed estimate;

(b) asregards the regulated professions, areference to the professiona
rules applicable in the Member State of establishment and how to
access them;

(c) information on the multidisciplinary activities and partnerships which
aredirectly linked to the service in question and on the measures taken
to avoid conflicts of interest. That information shall be included in any
information document in which a provider gives a detailed description
of his services;
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(d) any codes of conduct to which the provider is subject and the address
at which these codes may be consulted by electronic means, specifying
the language version available;

(e) where aprovider is subject to acode of conduct, or member of atrade
association or professiona body which provides for recourse to a non-
judicial means of dispute settlement, information in this respect. The
provider shall specify how to access detailed information on the
characteristics of, and conditions for, the use of non-judicial means of
dispute settlement.

4) It shall be arequirement that the information which a provider must
supply in accordance with Regulations 23 and 28 is made available or communicated
in aclear and unambiguous manner, and in good time before the conclusion of the
contract or, where there is no written contract, before the service is provided.

(5) Failure to comply with paragraphs (1) to (4) of this Regulation shall be
an offence.

(6) An offence under this Regulation may be prosecuted by a competent
authority.

) The information requirements laid down in Regulations 23 and 28 are
in addition to requirements already provided for in law and do not prevent the State
from imposing additional information requirements on providers established in the
State.

Explanatory Note

Regulation 23, which transposes Article 22 of the Directive, strengthens the right of
recipients to obtain information about providers and their services. Some of the
information listed in this Regul ation must be made available to recipients and some
need only be provided at the request of the recipient.

The Services Directive is generally seen as a mechanism for freeing up the Single
Market for service providers. However, it aso contains a substantial number of
consumer protection provisions, including Articles 22-27 (inclusive), which make up
Chapter V of the Directive and deal with the quality of services.

Regulation 23(1) specifies eleven (11) information items that must be made available
to recipients. Many of the items on the list are complementary to the requirementsin
other legislation and cover fairly standard information that a service provider would
be in a position to provide without difficulty. Not all of the provisions will apply to
every provider.

Regulation 23(2) leaves it to the service provider to decide how he intends to provide
the information. The information must be easily accessible by the recipient
electronically and must appear in documents supplied by the provider giving a
detailed description of the service he provides. The Department of Enterprise, Trade
and Employment believes that the information could be published on the website of a
service provider but thiswill not be the only option.
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Regulation 23(3) lists the additional information that a service provider must supply
when requested to do so by the recipient:

= the price of the service,

= therulesthat apply to a member of the regulated professions,

= theinvolvement of the service provider in multidisciplinary activities and
partnerships (thisinformation, if requested, must be included in the
information document giving a detailed description of the provider’s
activities),

= any codes of conduct to which the service provider is subject and, where a
provider is subject to a code of conduct that offers a non-judicial means of
dispute settlement, information about the code, etc.

Regulation 23(4) stipulates that the information must be made available clearly and in
good time before a contract is signed or, if there is no written contract, before the
serviceis provided.

Regulations 23(5) and 23(6) provide that failure to comply with Regulations 23(1) to
(4) shall be an offence and may be prosecuted by a competent authority.

Regulation 23(7) stipulates that the requirements in Regulations 23 and 28 are
additional to the requirements already provided for in law and do not prevent Ireland
from imposing further information requirements on service providers here.

Under Article 22(6) of the Directive, which is not being transposed, the Commission
may specify the content of the information provided for in Regulation 23(1) and (3)
depending on the nature of the activities and may specify the practical means of
implementing Regulation 23(2). The Commission has not yet brought forward its
proposalsin this area.

Professional liability insurance and guar antees

24. (1) The State may ensure that providers whose services present a direct
and particular risk to the health or safety of the recipient or athird person, or to the
financial security of the recipient, subscribe to professional liability insurance
appropriate to the nature and extent of the risk, or provide a guarantee or similar
arrangement which is equivalent or essentially comparable as regards its purpose.

2 (8) When a provider chooses to becomes established in the State, the
State may not require professional liability insurance or a guarantee where the
provider is already covered by a guarantee that is equivaent, or essentially
comparable as regards its purpose and the cover it provides in terms of the insured
risk to the insured sum or a ceiling for the guarantee and possible exclusions from the
cover, in another Member State in which the provider is already established. Where
equivalence is only partial, the State may require a supplementary guarantee to cover
those aspects not already covered.
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(b) In circumstances where the State requires a provider established in
the State to subscribe to professional liability insurance or to provide another
guarantee, the State shall accept as sufficient evidence attestations of such insurance
cover issued by credit institutions and insurers established in any other Member State.

3 Paragraphs 1 and 2 of this Regulation shall not affect professional
insurance or guarantee arrangements provided for in law.

4) For the purpose of this Regulation

'direct and particular risk' means arisk arising directly from the
provision of the service,

'health and safety’ means, in relation to arecipient or athird person, the
prevention of death or serious persona injury,

‘financial security' means, in relation to arecipient, the prevention of
substantial losses of money or of value of property,

‘professional liability insurance’ means insurance taken out by a provider in respect of
potential liabilities to recipients and, where applicable, third parties arising out of the
provision of the service.

Explanatory Note

Regulation 24 transposes Article 23 of the Directive, the second of the six articles that
deal with the quality of services. Under this Regulation, Ireland may require service
providers to take out insurance.

Under Regulation 24(1), the State may require service providers to take out insurance
where the services they provide represent arisk to health or safety or to the recipient’s
financial security or to provide a guarantee that has asimilar effect.

Under Regulation 24(2), if aservice provider is established in another Member State
and has equivalent insurance cover there Ireland cannot compel him to take out
insurance if he becomes established here. We may, however, require additional
insurance where the insurance taken out in the other Member State only partially
meets the requirements of the service. This may necessitate an assessment by the
appropriate authorities here, who must accept evidence of cover issued by an
insurance company in another Member State.

Regulation 24(3) states that paragraphs (1) and (2) of this Regulation do not affect
insurance arrangements provided for in other legislation.

Regulation 24(4) defines certain terms used in this Regulation.

Article 23(4) of the Directive, which is not being transposed, states that the European
Commission may establish alist of servicesthat exhibit the characteristics referred to
in Article 23(1) [Regulation 24(1)] and take measures to strengthen the article. The
Commission has not yet brought forward any proposalsin this area.
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Commercial communications by theregulated professions
2. QO (8) The State hereby removes all total prohibitions on commercial
communications by the regul ated professions.

(b) The provision in sub-paragraph (a) of this paragraph extends to any
competent authority, including professional organizations, that prohibit a member of
the regulated professions from engaging in commercial communications.

2 Notwithstanding the provisions of paragraph (1) of this Regulation, it
shall be arequirement that commercial communications by the regulated professions
comply with professional rules, in conformity with law, which relate, in particular, to
the independence, dignity and integrity of the profession, as well as to professional
secrecy, in amanner consistent with the specific nature of each profession.

3 It shall be arequirement that professional rules on commercial
communications be non-discriminatory, justified by an overriding reason relating to
the public interest and proportionate.

Explanatory Note

Regulation 25, which transposes Article 24 of the Directive, deals with commercial
communications by the regulated professions. Commercial communications covers
any form of communication aimed at promoting a service or a service provider. It
covers advertising and other forms of commercial communication, such as business
cards.

Regulation 25(1) abolishes any total or blanket ban on commercial communications
by a member of the regulated professionsin law or under the rules of the profession. It
is not thought that there are any such bansin Ireland (the screening process is not yet
complete but has not yet identified any such bans) but Regulation 25(1) overrides any
that may exist.

Regulation 25(2) stipulates that if aregulated profession engages in commercial
communications it must do so in away that guards the independence and integrity of
the profession and respects its professional secrecy rules.

Regulation 25(3) stipulates that any rules on commercial communications must
comply with the three standard criteria that feature throughout the Regulations, i.e.
non-discrimination, justified in the public interest and proportionality.

Multidisciplinary activities

26. (1) It shall be arequirement that providers are not made subject to
requirements that oblige them to exercise a given specific activity exclusively or that
restrict the exercise jointly or in partnership of different activities.

2 Notwithstanding the provisions of paragraph (1) of this Regulation, the
following providers may be made subject to such requirements:
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(a) theregulated professions, in so far asisjustified in order to guarantee
compliance with the rules governing professional ethics and conduct,
which vary according to the specific nature of each profession, and is
necessary in order to ensure their independence and impartiality;

(b) providers of certification, accreditation, technical monitoring, test or
trial services, in so far asisjustified in order to ensure their
independence and impartiality.

3 Where multidisciplinary activities between providersreferred to in
points (a) and (b) of paragraph 2 of this Regulation are authorized, the following
reguirements shall apply:

(a) conflicts of interest and incompatibilities between certain activities are
prevented;

(b) the independence and impartiality required for certain activitiesis
secured;

(c) therules governing professional ethics and conduct for different
activities are compatible with one another, especially as regards
matters of professional secrecy.

Explanatory Note

Regulation 26 transposes Article 25 of the Directive. It says that there cannot be
requirements restricting the exercise of different activitiesjointly or in partnership
except in particular cases. It also includes provisions to ensure, in the case of
multidisciplinary activities, that conflicts of interest are prevented and that the
independence and impartiality required for certain services are not put at risk.

Regulation 26(1) requires Ireland to ensure that service providers may not be
prevented from engaging in multidisciplinary activities.

Regulation 26(2) qualifies Regulation 26(1) by listing the kinds of services that may
be made subject to restrictions insofar as multidisciplinary activities are concerned.

Regulation 26(3) provides that, where multidisciplinary activities are allowed, certain
conditions must be met.

Article 25(3) of the Directive, which is not being transposed, deals with the reports to
be sent to the European Commission before 28 December 2009, following the
screening process. The reports must state what service providers are subject to
restrictions on multidisciplinary activities, provide details of the restrictions, and
specify the reasons for them.

Policy on quality of services
27 Q) The State shall, in cooperation with the Commission, take
accompanying measures to encourage providers to take action on avoluntary basisin
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order to ensure the quality of service provision, in particular through the use of one of
the following methods:

(a) certification or assessment of their activities by independent or
accredited bodies;

(b) drawing up their own quality charter or participation in quality charters
or labels drawn up by professiona bodies at Community level.

(2) (3 It shall be arequirement on a professional body or other association,
whose members use a common label or aquality mark, to make information about the
significance of the label or quality mark, and the criteria applying to its use, easily
available to providers and recipients.

(b) Failure to comply with paragraph 2 of this Regulation shall be an
offence.

(c) An offence under this paragraph may be prosecuted by a competent
authority.

(©)) The State shall, in cooperation with the Commission, take
accompanying measures to encourage professional bodies, as well as chambers of
commerce and craft associations and consumer associations, to cooperate at
Community level in order to promote the quality of service provision, especialy by
making it easier to assess the competence of a provider.

4) The State shall, in cooperation with the Commission, take
accompanying measures to encourage the development of independent assessments,
notably by consumer associations, in relation to the quality and defects of service
provision, and, in particular, the development at Community level of comparative
trials or testing and the communication of the results.

5) The State, in cooperation with the Commission, shall encourage the
development of voluntary European standards with the aim of facilitating
compatibility between services supplied by providersin different Member States,
information to the recipient and the quality of service provision.

Explanatory Note

Regulation 27, which transposes Article 26 of the Directive, creates aframework for
voluntary measures to improve the quality of services. Ireland isrequired, in
cooperation with the European Commission, to encourage service providers to
participate in actions to help improve the quality of services. Regulation 27(2),
however, isa mandatory provision.

Regulation 27(1) specifies the methods that service providers should be encouraged to
use to ensure the quality of the services they provide.

Regulation 27(2)(a) requires professional associations and similar bodies whose
members use a common label or a quality mark to make information about them and
the criteria for using them available (typically on awebsite).

Regulation 27(2)(b) and (c) make failure to comply with Regulation 27(2)(a) an
offence, which may be prosecuted by a competent authority.
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Regulation 27(3) encourages professiona bodies, craft associations and consumer
associations to co-operate with their counterparts at EU level to promote quality
service provision.

Regulation 27(4) encourages the development of independent assessments by
consumer associ ations and others about the quality of defects of service provision.

Regulation 27(5) encourages the development of voluntary European standards to
facilitate compatibility between services supplied by providersin different Member
States.

The Department of Enterprise, Trade and Employment would welcome the views of
stakeholders on how to improve the quality of servicesin line with this Regulation.

Settlement of disputes

28 Q) It shall be arequirement that providers supply contact details, in
particular a postal address, fax number or e-mail address and telephone number to
which all recipients, including those resident in another Member State, can send a
complaint or arequest for information about the service provided. It shall also bea
requirement for providersto supply their legal addressif it isnot their usual address
for correspondence.

2 It shall be arequirement that providers respond to the complaints
referred to in paragraph (1) of this Regulation in the shortest possible time and to
make their best efforts to find a satisfactory solution.

3 It shall be arequirement that providers demonstrate compliance with
the obligations laid down in these Regulations as to the provision of information and
demonstrate that the information is accurate.

4) Where afinancial guaranteeisrequired for compliance with ajudicial
decision, the State shall recognize equivalent guarantees lodged with a credit
institution or insurer established in another Member State in accordance with
Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006
relating to the taking up and pursuit of the business of credit institutions®, and First
Council Directive 73/239/EEC of 24 July 1973 on the co-ordination of laws,
regulations and administrative provisions relating to the taking-up and pursuit of the
business of direct insurance other than life assurance’ and Directive 2992/83/EC of
the European Parliament and of the Council of 5 November 2002 concerning life
assurance®.

5) It shall be arequirement that providers, who are subject to a code of
conduct, or are members of atrade association or professional body that provides for
recourse to anon-judicial means of dispute settlement, inform the recipient thereof
and mention that fact in any document that presents their servicesin detail, specifying

®QJL 177, 30.6.2006

"0JL 228, 16.8.1973 as |ast amended by Directive 2005/68/EC of the European Parliament and of the
Council (OJL 323, 9.12.2005)

8 OJL 235, 19.12.2002 as |ast amended by Directive 2005/68/EC
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how to access detailed information on the characteristics of, and conditions for, the
use of such a mechanism.

(6) Failure to comply with paragraphs 1, 2, 3 and 5 of this Regulation shall
be an offence.

@) An offence under this Regulation may be prosecuted by a competent
authority.

Explanatory Note

Regulation 28, which transposes Article 27 of the Directive, concerns the handling of
disputes. Service providers must supply contact details to which recipients can send a
complaint or arequest for information. They must also respond to complaintsin the
shortest possible time, try to find a satisfactory solution and inform recipients of any
recourse to a non-judicial means of dispute settlement. (See also Regulations 23(4)
and (7).)

Regulation 28(1) requires service providers to supply certain contact details where
recipients can lodge a complaint or arequest for information about the service they
have received. They must also supply their legal addressif it isnot their usual address
for correspondence.

Regulation 28(2) obliges providers to respond to complaints quickly. This Department
would welcome the views of stakeholders on what the maximum period should be.

Regulation 28(3) requires providers to demonstrate that they have complied with the
provisions of Regulation 28(1), (2) (3) and (5) of these Regulations.

Regulation 28(4) states that if afinancial guaranteeis required to enforce ajudicial
decision, the State is required to recognize an equivalent guarantee lodged with the
financial institution of another Member State. This provision isintended to address
potential problems related to compliance with judicial decisions. The Regulations
specify that such credit institutions and insurers must be authorized in aMember State
under the relevant legislation. In Ireland, the relevant legislation is as follows:
e the European Communities (Licensing and Supervision of Credit Institutions)
Regulations, 1992 (S.I. No. 395 of 1992),
e the European Communities (Consolidated Supervision of Credit Institutions)
Regulations, 1992 (S.1. No. 396 of 1992),
e the European Communities (Capital Adequacy of Credit Institutions)
Regulations, 2006 (S.I. No. 661 of 2006),
e the European Community (Non-Life Insurance) Regulations (S.I. No. 115 of
1976),
e the European Community (Non-Life Insurance) Framework Regulations (S.1.
No. 359 of 1994),
e the European Community (Life Assurance) Regulations 1984 (S.I. No. 57 of
1984),
e the European Community (Life Assurance) Framework Regulations 1994 (S.I.
No. 360 of 1994),
e the European Community (Life Assurance) Framework (No. 2) Regulations
2004 (S.I. No. 729 of 2004).
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The ECJ has ruled that alaw requiring a guarantee to be established with a credit
institution on its territory isin breach of Article 49 of the Treaty

Regulation 28(5) obliges providers, who are subject to a code of conduct or members

of atrade association or a professional body that provides for a non-judicial means of

dispute settlement, to inform the recipient accordingly and to provide that information
in any document about the services they provide. The document must specify how the
recipient can find out how to use the settlement procedure.

Regulation 28(6) and (7) makes failure to comply with Regulation 28(1), (2), (3) and
(5) an offence, which may be prosecuted by a competent authority.

Mutual assistance - general obligations on the State

29. () (a) The State shall assist, and shall put in place measures for effective
cooperation with, other Member States, in order to ensure the supervision of providers
and the services they provide in accordance with the provisions of Regulations 29 to
36 of these Regulations.

(b) The State and a competent authority shall use the Internal Market
Information System for the exchange of information by electronic means for the
purposes of complying with the relevant provisions of Regulations 29 to 36.

2 For the purposes of Regulations 29 to 36, the Minister shall designate a
liaison point, the contact details of which shall be communicated to the other Member
States and the Commission at the coming into force of these Regulations and updated
as necessary.

3 Information requests to other Member States and requests to other
Member States to carry out any checks, inspections and investigations under
Regulations 29 to 36, by a competent authority or the liaison point, shall be duly
motivated, in particular by specifying the reason for the request. Likewise, a
competent authority or the liaison point shall only respond to information requests
from other Member States and requests from other Member States to carry out any
checks, inspections and investigations under Regulations 29 to 36 when it is satisfied
that the requests are duly motivated. Information provided by another Member State
to a competent authority or the liaison point shall be used only in respect of the matter
for which it was requested.

4 (a) Inthe event of a competent authority or the liaison point receiving a
request for assistance from a competent authority in another Member State about a
provider established in the State, it shall be arequirement on the provider to provide
the competent authority with all the information necessary to enable the activities of
the provider to be supervised, in compliance with law.

(b) Failure by a provider to comply with this Regulation shall be an
offence and may be prosecuted by a competent authority.




) In the event of difficulty in meeting a request from another Member
State for information or in carrying out checks, inspections or investigations, it shall
be arequirement for a competent authority or the liaison point to rapidly inform the
requesting Member State and to work with the latter to find a solution as quickly as
possible.

(6) It shall be arequirement that a competent authority shall supply the
information requested by another Member State or the Commission by electronic
means and within the shortest possible period of time.

@) (@) It shal be arequirement that a person or body with responsibility
for aregister to ensure that the register in which a provider’s details have been
entered, and which may be consulted by a competent authority in the State, to ensure
that the register may also be consulted, and on the same conditions, by the equivalent
competent authority of another Member State.

(b) It shall be a requirement that a person or body with responsibility
for aregister coming within the aegis of paragraph (a) of this Regulation shall supply
the necessary details to the liaison point, which shall communicate them to the
Commission.

(8) It shall be the responsibility of a competent authority or the liaison
point, as appropriate, to inform the Commission about cases where other Member
States have not fulfilled their obligation of mutual assistance.

Explanatory Note

Regulation 29 transposes Article 28 of the Directive, which along with Articles 29 to
36, constitute Chapter VI of the Directive, which covers administrative co-operation
between Member States. Administrative co-operation provides for the rapid exchange
of information between Member States. It aso gives recipients the confidence that
they can turn to their own authorities for help if they have a grievance with a service
provider from another Member State.

The administrative co-operation provisions of the Services Directive are legally
binding on the Member States. They gave rise to a new Commission initiative —the
Internal Market Information system (IMI1) —which links competent authoritiesin
national administrations that are involved in regulating free movement rules in the
Single Market.

Regulation 29(1)(a) requires Ireland to put in place legally binding measures on
administrative co-operation with other Member States. Regulation 29(1)(b) requires
Ireland to use the IM1 system as the vehicle for administrative cooperation. The
requirement on Member States to use IMI is set out in a Commission Decision on
administrative co-operation. The Decision has been agreed by the Member States and
is expected to be formally adopted by the European Commission shortly, following
the completion of certain formalities at EU level.
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Regulation 29(2) requires Ireland to designate a liaison point for the purposes of the
administration of Regulations 29-37 and to pass the contact details to the European
Commission and the other Member States. The liaison point will be located in the
Internal Market Unit of this Department. Regulation 29(2) transposes Article 28(2) of
the Directive, with the exception of itsfina sentence. This states that the Commission
will publish and regularly update the list of liaison points.

Regulation 29(3) obliges the State only to activate the mutual administrative co-
operation provisions of the Regulations when there are good reasons for doing so. Any
request to another Member State must specify the reason for the request. Ireland will
respond to requests from other Member States on the same basis. Ireland must ensure
that any information provided by other Member States is used only for the purpose for
which it was requested.

Regulation 29(4)(a) requires a service provider to give a competent authority the
necessary information so that its activities can be supervised. A competent authority
may not engage in alevel of supervision that is not provided for by law.

Regulation 29(4)(b) makes it an offence for a provider to fail to comply with arequest
under Regulation 29(4)(a). The offence may be prosecuted by the competent authority
responsible for the activities of the service provider in question.

Regulation 29(5) requires a competent authority to inform its counterpart in another
Member State where it is experiencing difficulties in complying with arequest for
information. Competent authorities must work with their counterpartsin other
Member Statesto try to find a solution as quickly as possible. This provision takes
account of situations where the information requested is not easily available. Where
the relevant competent authorities cannot resolve the matter the liaison points should
become involved and should provide what assistance they can.

Regulation 29(6) requires a competent authority to supply the information requested
by another Member State or the European Commission by electronic means and
within the shortest possible period of time. This Department would wel come the
views of stakeholders, especially competent authorities, about the appropriate period
that might be specified in relation to “the shortest possible period of time”.

Regulation 29(7)(a) requires Ireland to ensure that registers that contain details of
service providers and that may be consulted by a competent authority here may also
be consulted, under the same conditions, by the equivaent competent authority in the
another Member State. Regulation 29(7)(b) obliges any person or body with
responsibility for such aregister to communicate the details to the liaison point,
which, in turn, must forward them to the European Commission.

Regulation 29(8) obliges a competent authority or the liaison point to inform the
Commission where issues have arisen with other Member States that have not been
dealt with by the Member State concerned. Regulation 29(8) transposes part of Article
28(8) of the Directive. The remainder of the Article, which is not being transposed,
requires the European Commission, where necessary, to take appropriate steps to
ensure that the Member States concerned comply with their obligation of mutual
assistance. The Commission is aso required under Article 28(8) to periodically inform
the Member States about the functioning of the mutual assistance provisions.
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Mutual assistance - general obligationson the Statein respect of providers
established in the State

30. () It shall be arequirement that a competent authority shall provide
information about a provider, when requested to do so by another Member State and,
in particular, to confirm that a provider is established in the State and, to its
knowledge, is not exercising his activities in an unlawful manner. In the absence of a
competent authority, the liaison point shall so advise the other Member State.

2 It shall be an obligation on a competent authority to undertake the
checks, inspections and investigations requested by the equivalent competent
authority in another Member State and to inform the latter of the results and, as the
case may be, of the measures taken. In so doing, the relevant competent authority
shall act to the extent permitted by the powers vested in them by law. It is a matter for
the relevant competent authority to decide on the most appropriate measures to be
taken in each individual case in order to meet a request made by another Member
State.

©)] It shall be an obligation on a competent authority or the liaison point,
upon gaining actual knowledge of any conduct or specific act by a provider
established in the State, which provides services in another Member State that to their
knowledge, could cause serious damage to the health or safety of persons or to the
environment, to inform all other Member States and the Commission within the
shortest possible period of time.

Explanatory Note
Regulation 30 transposes Article 29 of the Directive, which sets out the obligations
that Ireland has to comply with in relation to service providers established here.

Regulation 30(1) requires competent authorities to provide information about
providers established here when requested to do so by another Member State. In
particular, the relevant competent authority or the liaison point must confirm that, to
the best of its/their knowledge the service provider is operating within the law. The
liaison point will et the other Member State know if there is no equivalent competent
authority in Ireland.

Regulation 30(2) requires competent authorities to undertake an investigation, etc
when requested by a competent authority in another Member State, and to let it know
the outcome. It will be a matter for the relevant competent authority here to decide
what action it should take in order to comply with arequest but any action it takes
must be in accordance with law.

Regulation 30(3) requires a competent authority or the liaison point, which finds out
that a service provider established here and providing services to another Member
State is doing something that could damage the health or safety of persons or the
environment, to notify the Commission and the other Member States as soon as
possible. The intention behind this provision, as with the provisions in Regulations 29
to 37 generaly, isto build up trust between Member States and therefore between
recipients and providers in the effectiveness of cross border supervision of service
providers. This Department would particularly welcome the views of stakeholders,
especially competent authorities, about the appropriate period that might be specified
in relation to “the shortest possible period of time”.
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Supervision by the Statein the event of the temporary movement of a provider,
established in Ireland, to another Member State

3L @ It shall be arequirement on the State and a competent authority to
ensure the necessary supervision in accordance with law of providers established in
the State where the provider is providing services on atemporary basis to another
Member State.

2 The State and a competent authority shall not refrain from taking
supervisory or enforcement measures on the grounds that the service has been
provided or caused damage in another Member State.

3 The obligation laid down in paragraph 1 of this Regulation shall not
entail aduty on the part of the State or a competent authority to carry out factual
checks and controlsin the territory of the Member State where the serviceis provided.
A competent authority shall request that the checks and controls be carried out by the
authorities of the Member State where the provider istemporarily operating, in
accordance with Article 31 of the Directive.

Explanatory Note

Regulation 31 transposes Article 30 of the Directive, which imposes obligations on
Ireland in relation to service providers who are established here but providing services
on atemporary basisin another Member State.

Regulation 31(1) requires Ireland to work with other Member States to ensure that
service providers who are established here but are operating in another Member State
are properly supervised.

Regulation 31(2) means that Ireland cannot refuse to take action against a service
provider established here solely because the service was provided or caused damagein
another Member State.

Regulation 31(3) makes clear that Irish competent authorities will not have to travel to
another Member State to meet the requirements of Regulation 31(1). Instead, the
authorities here must request the authorities in another Member State to carry out the
necessary supervision of the service provider in question.

Supervision by the State of a service provider from another M ember State who
provides a service here but whoisnot established here

32. Q) It shall be the responsibility of a competent authority to supervise the
activity in the State of a provider, in respect of requirements imposed pursuant to
Regulations 17 and 18 of these Regulations. A competent authority shall:

(a) take all measures necessary to ensure that the provider complies with
those requirements as regards the access to and the exercise of the
activity;

(b) carry out the checks, inspections and investigations necessary to
supervise the service provided.
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2 With respect to requirements other than those referred to in paragraph
1 of this Regulation, where a provider moves temporarily to the State to provide a
service but is not established here, a competent authority shall participate in the
supervision of the provider in accordance with paragraphs 3 and 4 of this Regulation.

3 At the request of the Member State of establishment, a competent
authority shall carry out any checks, inspections and investigations necessary for
ensuring the effective supervision of the provider by the Member State of
establishment. In so doing, a competent authority shall act to the extent permitted by
law. It shall be the responsibility of a competent authority to decide on the most
appropriate measures to be taken in each individual casein order to meet the request
by the Member State of establishment.

4) Onitsown initiative, a competent authority may conduct checks,
inspections and investigations on the spot, provided that those checks, inspections or
investigations are not discriminatory, are not motivated by the fact that the provider is
established in another Member State and are proportionate.

Explanatory Note

Regulation 32 transposes Article 31 of the Directive, which covers situations where a
competent authority in Ireland supervises a provider who is not established here but is
providing services here. Regulation 32 appliesin situations where Ireland exercises its
right to impose requirements on the provider under Regulations 17 and 18. Regulation
32 aso requires Ireland to participate in the supervision of the provider in accordance
with certain procedures. This Regulation, like the others in the administrative co-
operation part of the Regulations, ensures that the authorities in the Member States co-
operate to supervise service providers availing of the Single Market.

Regulation 32(1) covers situations where Ireland considers it necessary to impose
obligations on a provider, who is not established here, under Regulations 17 and 18.
Under this provision, the relevant competent authority is required to supervise the
service provider by taking the necessary steps to ensure that he complies with
Regulations 17 and 18 and to carry out the checks that are a necessary part of the
Supervision process.

Regulation 32(2) deals with situations other than where Ireland imposes requirements
on the provider under Regulations 17 and 18. This provision requires and authorizes
the relevant competent authority here to share the supervision duties with the
competent authority in the Member State where the provider is established.

Regulation 32(3) spells out in more detail what is provided for in Regulation 32(2) in
circumstances where a competent authority here is asked for assistance by the
competent authority in the Member State where the provider is established. This
provision also makes it the responsibility of the relevant competent authority here to
decide on the appropriate measures it should take (which of course must comply with
the law here) to meet a request from a competent authority in another Member State.

Regulation 32(4) authorizes the relevant competent authority here to conduct certain
checks on its own initiative provided the spot checks are not discriminatory, are not
motivated by the fact that the provider is established in another Member State and are
proportionate.
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Alert mechanism

33.  Where acompetent authority or the liaison point becomes aware of serious
specific acts or circumstances relating to a service activity that could cause serious
damage to the health or safety of persons or to the environment in the State or in the
territory of another Member State, the competent authority or the liaison point shall
inform the Member State of establishment, the other Member States concerned and
the Commission within the shortest possible period of time.

Explanatory Note

Regulation 33, which transposes Article 32 of the Directive requires the relevant
competent authority or the liaison point to notify the European Commission and the
other Member States where they become aware of information relating to a service
activity that could affect the health or safety of persons or the environment in this
country or in another Member State. As with the other provisions on administrative
co-operation, Regulation 33 is designed to enhance trust and confidence in the Single
Market and to provide a clear mechanism for doing so. By alerting the Commission
and the other Member States about a particular concern, the necessary action can be
taken quickly.

Article 32(2) of the Directive, which is not being transposed, requires the European
Commission to promote and take part in a network of Member States' authoritiesin
order to implement Article 32(1) of the Directive [Regulation 33]. Article 32(3) of the
Directive, which is likewise not being transposed, requires the Commission to adopt
and regularly update rules concerning the management of the network referred to in
Article 32(2).

I nfor mation on the good repute of providers

34 Q) (@) It shal be an obligation on a competent authority, at the request of
a competent authority in another Member State, to supply information, in conformity
with law, on disciplinary or administrative actions or criminal sanctions and decisions
concerning insolvency or bankruptcy involving fraud taken by a competent authority
in respect of aprovider that are directly relevant to the provider's competence or
professional reliability. A competent authority shall also inform the provider that it
has supplied the information to the relevant competent authority in another Member
State. In the absence of a competent authority, the liaison point shall so advise the
other Member State.

(b) A competent authority shall only respond to a request made under
paragraph 1(a) of this Regulation where it is satisfied that the request is duly
substantiated, in particular as regards the reasons for the request.

2 (@) It shal be an obligation on a competent authority only to
communicate the sanctions and actions referred to in paragraph 1 of this Regulation if
afina decision has been taken. With regard to other enforceable decisions referred to
in paragraph 1 of this Regulation, a competent authority or aliaison point shall
specify whether a particular decision isfina or whether an appeal has been lodged in
respect of it, in which case a competent authority should provide an indication of the
date when the decision on appeal is expected.
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(b) It shall be an obligation on a competent authority to specify the
provisions of national law pursuant to which the provider was found guilty or
penalized.

3 It shall be an obligation on a competent authority, when complying
with paragraphs 1 and 2 of this Regulation, to comply with the Data Protection Act
1988 (No. 25 of 1988) and the Data Protection (Amendment) Act 2003 (No. 6 of
2003) in relation to persons found guilty or penalized, including by professional
bodies. Any information in question, which is public, shall be made accessible to
recipients, including by electronic means, by a competent authority or aliaison point.

Explanatory Note

Regulation 34, which transposes Article 33 of the Directive, obliges a competent
authority to provide information about service providers who have been the subject of
sanctions, including criminal sanctions, to a competent authority in another Member
State, on request. The purpose of this provision isto improve trust in the Single
Market to ensure that service providers and recipients will be willing to avail of it.

Regulation 34(1)(a) requires a competent authority to give certain information in
relation to a service provider, to a competent authority in another Member State on
request. The information can include details about disciplinary actions taken,
including criminal sanctions, and decisions concerning insolvency or bankruptcy
involving fraud, which are relevant to the provider’ s competence/professiona
reliability. The service provider hasto be informed that such information has been
provided to a competent authority in the other Member State. The issues surrounding
this provision are being examined with the Attorney General’ s Office and the Courts
Service. In the absence of a competent authority, the liaison point will let the other
Member State know.

Regulation 34(1)(b) imposes an obligation on the competent authority only to respond
to arequest for information where it is satisfied that the request is properly made.

Under Regulation 34(2)(a), information about sanctions and actions can only be
provided to a competent authority in another Member State when afinal decision has
been taken. In relation to other enforceable decisions the information provided to a
competent authority in another Member State must state whether adecisionisfina or
whether an appeal has been lodged. The Department of Enterprise, Trade and
Employment isin discussions with the Attorney General’ s Office about the precise
implications of this provision and how it should be transposed.

Regulation 34(2)(b) requires the relevant competent authority to specify the law under
which a service provider was found guilty or penalized.

Regulation 34(3) requires a competent authority or aliaison point to comply with data
protection law when providing information to a competent authority in another
Member State under this Regulation.
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Accompanying measur es

35 The State shall, with the assistance of the Commission, take accompanying
measures to facilitate the exchange of officialsin charge of the implementation of
mutual assistance under Regulations 29 to 36 of these Regulations and the training of
such officials, including language and computer training.

Explanatory Note

Regulation 35 transposes Article 34(2) of the Directive, which is about facilitating an
exchange of officials between Member States to improve the operation of the
administrative co-operation provisions of the Regulations. Article 34(1) of the
Directive is not being transposed. This requires the European Commission, along with
the Member States, to establish an electronic system for the exchange of information
between Member States. The Department of Enterprise, Trade and Employment will
participate in the system. Article 34(3) of the Directive, is also not being transposed.
This obliges the Commission to assess the need to establish a multi-annual programme
in order to organize relevant exchanges of officials and training.

Mutual assistance in the event of case-by-case der ogations

36 Q) Where the State intends to take a measure pursuant to Regulation 19 of
these Regulations, the procedure laid down in paragraphs 2 to 5 of this Regulation
shall apply without prejudice to court proceedings, including preliminary proceedings
and acts carried out in the framework of acriminal investigation.

2 Where the State or a competent authority intends to take a measure
pursuant to Regulation 19 of these Regulations, a competent authority or the liaison
point shall ask the Member State of establishment, through the IMI system, to take
measures with regard to the provider, supplying al relevant information on the
service in question and the circumstances of the case.

(©)) Following receipt of aresponse from the Member State of
establishment to a request made under paragraph (2) of this Regulation, a competent
authority, the liaison point or other appropriate authority shall notify the Commission
and the Member State of establishment of the State’ s intention to take measures,
stating the following:

(a) thereasons why it believes the measures taken or envisaged by the
Member State of establishment are inadequate;

(b) thereasonswhy it believes the measures it intends to take fulfill the
conditions laid down in Regulation 19.

4) No measures shall be taken by the State until fifteen working days
have elapsed after the date of notification provided for in paragraph (3) of this
Regulation.

(5) In a case of urgency, the State may derogate from paragraphs 3 and 4
of this Regulation. In such cases, the measures shall be notified within two working
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days to the Commission and the Member State of establishment, stating the reasons
the State believes the matter to be urgent.

(6) On receipt of arequest from another Member State in respect of a
provider established in the State, a competent authority shall ascertain, within the
shortest possible period of time, whether the provider is operating lawfully and verify
the facts underlying the request. The competent authority shall inform the requesting
Member State within the shortest possible period of time of the measures taken or
envisaged or, as the case may be, the reasons why it has not taken any measures. In
the absence of a competent authority, the liaison point shall so advise the other
Member State.

Explanatory Note

Regulation 36 transposes Article 35 of the Directive. It sets down the procedures to be
taken by Ireland in the event of case-by-case derogations by Ireland or other Member
States.

Regulation 36(1) means that certain procedures must be used where Regulation 36 is
being activated by Ireland. It does not interfere with action being taken elsewhere,
including legal action or acrimina investigation.

Regulation 36(2) requires the Irish authorities to ask the authorities in the Member
State of establishment to take action.

Regulation 36(3) requires the relevant authorities here to notify the European
Commission and the Member State of establishment of its intention to act and the
reasons it believes that the measures to be taken are in accordance with Regulation 19.

Regulation 36(4) puts a stay on the right of the authorities here to take any measure
for 15 days, while the matter is being considered by the European Commission.

Regulation 36(5) allows the relevant authorities here to take action, notwithstanding
the procedure set out in paragraphs (2), (3) and (4) of this Regulation, where the
situation is urgent. The relevant authorities must inform the European Commission
and the relevant Member State of the action it has taken and the reason behind it.

Regulation 36(6) covers situations where the provider is established in this country
and a competent authority from another Member State is intending to take action. In
that situation the relevant competent authority here must establish as quickly as
possible whether the provider is operating within the law. The relevant authority must
also notify the competent authority in the other Member State of any action it has
taken with regard to the provider or if it has not taken action why it has not done so.
The liaison point will let the other Member State know if there is no relevant
competent authority here.

Article 35(5) of the Directive is not being transposed. This requires the European
Commission to examine, as soon as possible, the compatibility with Community law
of the measures notified under Regulation 36(3). Article 35(5) aso states that where
the Commission concludes that the measure is incompatible with Community law, it
shall ask the Member State concerned to refrain from taking the proposed measure or
to put an end to the measure in question as a matter of urgency.
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Explanatory note on Article 36 -  mplementing measures

Article 36 of the Directive is not being transposed. This obliges the European
Commission to adopt measures designed to amend non-essential elements of Chapter
V1 of the Directive by specifying the time-limits provided for in Articles 28
[Regulation 29] and 35 [Regulation 36]. The Commission is also required to make
practical arrangements for the exchange of information by el ectronic means between
Member States, and in particular the interoperability provisions for information
systems.

Codes of conduct at Community level

37 Q) The State shall use its best endeavours, in cooperation with the
Commission, to encourage the drawing up at Community level, particularly by
professional bodies, organizations and associations, of codes of conduct aimed at
facilitating the provision of services or the establishment of a provider in another
Member State, in conformity with Community law.

2 The State and a competent authority shall ensure that the codes of
conduct referred to in paragraph 1 of this Regulation are accessible at a distance, by
electronic means, by persons or bodies in the State that are a party to them.

Explanatory Note

Regulation 37 transposes Article 37 of the Directive. Under this provision, Ireland is
required to encourage professional bodies and other similar bodies to draw up codes
of conduct at EU level and to ensure that any codes drawn up are available on the
bodies’ website.

Explanatory note on Article 38 — Additional har monization

Article 38 of the Directive, which is not being transposed, requires the European
Commission to assess by 28 December 2010 the possibility of presenting proposals to
harmonize the following areas at EU level:

(a) accessto the activity of judicial recovery of debts; and

(b) private security services and transport of cash and valuables.

Explanatory note on Article 39 —Mutual evaluation

Article 39 of the Directive, which is not being transposed, requires Ireland (and other
Member States) to submit reports to the European Commission by 28 December 2009
under Article 9(2) [Regulation 10(2)], Article 15(5) [Regulation 16(5)], Article 25(3)
[Regulation 26(3)] and Article 39(5) (relating to Article 16 [Regulation 17]) of the
Directive. The information to be provided to the Commission under Articles 9, 15 and
25 is described above.




In relation to Article 16, Ireland is required, under Article 39, to send areport to the
European Commission by 28 December 2009 about national measures, if any, that we
have already adopted that could clash with Regulation 17, and which we propose to
retain stating why we believe the measures are compatible with that article. We will
also be required to inform the Commission about future changes to our rulesin
relation to the temporary provision of services and the reasons for them. The
Commission will be required to forward details of the changes to our rules to the other
Member States. Likewise, the details of the changes made by other Member States to
their rules must be communicated to Ireland. The Commission will prepare an annual
analysis of the new rules made by the Member States.

Following consideration of the reports, the European Commission will be required to
submit areport to the European Parliament and to the Competitiveness Council by the
end of 2010 accompanied by proposals for additional measures where the
Commission considers such measures to be appropriate.

Explanatory note on Article 40 — Committee procedure
Article 40 of the Directive, which is not being transposed, provides for acommittee to
assist the European Commission in the administration of the Directive.

Explanatory note on Article 41 — Review clause

Article 41 of the Directive, which is not being transposed, provides for areview of the
Directive by the European Commission, by 28 December 2011, and every three years
after that.

Explanatory note on Article 42 — Amendment of Directive 98/27/EC

Article 42 of the Directive has the effect of adding the Services Directive to the list of
Directives that come within the scope of Directive 98/27/EC on injunctions for the
protection of consumers' interests. Directive 98/27/EC establishes a common
procedure to allow certain bodiesin one country (in Ireland it is the National
Consumer Agency) to seek an injunction in another. Its purpose is to control traders
that undertake activities in one Member State that harm the collective interests of
consumers in another. Under the Injunctions Directive, collective actions to protect
consumers can be brought in the Member State where the offending businessis
located and where a solution is most likely to be effective. The European
Communities (Protection of Consumers Collective Interests) Regulations 2001 (S.I.
No. 449 of 2001) transposed Directive 98/27/EC in Ireland. The Department of
Enterprise, Trade and Employment is currently considering whether to give effect to
Article 42 of the Services Directive in these Regulations or by an amendment to S.I.
No. 449 of 2001.
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Protection of personal data

38. The application of these Regulations shall respect the rules on the protection of
personal data as provided for in the Data Protection Act 1988 (No. 25 of 1988) and
the Data Protection (Amendment) Act 2003 (No. 6 of 2003).

Explanatory Note

Regulation 38 transposes Article 43 of the Directive and stipulates that the
Regulations giving effect to the Directive must comply with the Data Protection Act
1988 (No. 25 of 1988) and Data Protection (Amendment) Act 2003 (No. 6 of 2003).

Explanatory Note on Articles 44-46

Article 44 (transposition), Article 45 (entry into force) and Article 46 (Directive
addressed to the Member States), which are not being transposed, are standard
provisionsin Directives and do not require to be transposed (the transposing
Regulations are the required response to Article 44).

Liability

39. Nothing in these Regulations creates any liability for, or imposes any liability on,
the Minister, the Department of Enterprise, Trade and Employment or its officials for
anything done or omitted in the performance or purported performance or exercise of
any of their functions or powers under the Regul ations.

Explanatory Note

The purpose of this Regulation is to exempt the Minister, his Department and officials
from any liability arising out of the role and functions of the NPSC or points of single
contact, if created, or arising out of the administration of Regulations 29 to 36 of the
Regulations or any other provision.

Authorized officers
40. @ In this Regulation “relevant provisions’ means Regulations 40, 41, 42,
43 and 44.

2 A competent authority, in exercise of their respective roles, may
appoint one or more persons to be an authorised officer or authorised officers for the
purpose of this Regulation.

3 For the purpose of ensuring compliance with the relevant provisions
and, in particular, for the purpose of investigating any contravention of arelevant
provision he or she suspects has occurred or is occurring, an authorised officer may
exercise the powers specified in paragraph (4) if he or she considersit to be
reasonably necessary to do so for such a purpose.

4) The powers mentioned in paragraph (3) are -
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(a) at al reasonabletimes, to enter, if necessary by force, and search
premises in which the authorised officer has reasonable grounds for
believing that any records, materials or other documents are being
kept, being records, materials or documents which relate to an activity
the subject of arelevant provision,

(b) to require -

() the owner of such premises, any person employed at the
premises or any person in charge thereof, or

(i)  whether such premises have been entered or not, the
person who carries on the activity the subject of a
relevant provision,

to give the authorised officer such information in the person’s power or
control as the officer may reasonably require and to produce to him or
her any records (in whatever form kept) or books or documents
(including labels and fiches) as the officer may reasonably require,

(c) at such premisesor, in the case of arequirement under subparagraph
(b)(ii), within a reasonabl e time after the requirement is complied with,
to inspect and take copies of, or extracts from any books, records or
other documents (including, in the case of information in non-legible
form, a copy of or extract from such information in permanent legible
form), found by or produced to the authorised officer,

(d) to require any person, by or on whose behalf data equipment is or has
been used on such premisesin relation to the carrying on of the activity
the subject of arelevant provision or any person having charge of, or
otherwise concerned with the operation of, the data equipment or any
associated apparatus or material, to afford the authorised officer al
reasonabl e assistance in relation to its use thereto.

(5) An authorised officer shall be furnished with awarrant of hisor her
appointment as an authorised officer and, when exercising any power conferred on an
authorised officer by these Regulations shall, if requested by any person affected,
produce the warrant or a copy of it to that person.

(6) A person who -

(a) obstructs or interferes with an authorised officer in the exercise of his
or her powers under this Regulation or,

(b) without reasonable excuse, does not comply with arequirement of an
authorised officer under this Regulation or,
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(c) in purported compliance with such arequirement, gives information to
an authorised officer that the person knows to be false or misleading in
amaterial respect,

shall be guilty of an offence.

@) An authorised officer shall not, other than with the consent of the
occupier, enter, in exercise of hisor her powers under this Regulation, a private
dwelling unless such entry is authorised by a warrant granted by the District Court
under Regulation 40.

(8) An authorised officer, where he or she considersit necessary, may
require amember of the Garda Siochanato assist him or her when exercising any
powers conferred on an authorised officer by this Regulation which involve the
breaking open of any premises or any other action in which the use of force may be
necessary and is lawful.

| ssue of warrants by District Court.

41. If ajudge of the District Court is satisfied on the sworn information of an
authorised officer that there are reasonable grounds for believing that records,
materials or other documents are being kept on any premises, being records, materias
or other documents which relate to an activity the subject of arelevant provision
(within the meaning of Regulation 40) and which an authorised officer reasonably
considersit necessary to inspect for the purpose mentioned in Regulation 40(3), the
judge may issue a warrant authorising an authorised officer, accompanied, if
appropriate, by other authorised officers or by a member or members of the Garda
Siochana, at any time or times within 1 month from the date of issue of the warrant,
on production of the warrant if so requested, to enter that premises, if need be by
reasonable force, and exercise all or any of the powers conferred on an authorised
officer by Regulation 40.

I nterference with books, records or documents.

2. (1 If any person interferes with any equipment, books, records or other
documents, whether electronic or paper based, so asto affect, and with the intention
of affecting, the outcome of any action taken under Regulations 40 or 41 or a
prosecution for an offence under these Regulations, he shall be guilty of an offence.

2 For the purposes of paragraph (1), a person shall be presumed to have
intended the natural and probable consequences of his or her conduct; but this
presumption may be rebutted.

Offences by bodies cor por ate.

43.  Where an offence under these Regulations has been committed by a body
corporate and is proved to have been committed with the consent or connivance of or
to be attributable to any neglect on the part of a person being a director, manager,
secretary or other officer of the body corporate, or a person who was purporting to act
in any such capacity, that person as well as the body corporate shall be guilty of an
offence and be liable to be proceeded against and punished asif he or she were guilty
of the first-mentioned offence.
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Penalties.
44. A person guilty of an offence under these Regulations shall be liable on

summary conviction to a fine not exceeding €3,000 or imprisonment for aterm not
exceeding 3 months or both.

Explanatory Notesfor Regulations 40, 41, 42, 43 and 44
Regulations 40, 41, 42, 43 and 44 are standard provisions in Regulations of this kind.

Internal Market Unit
Department of Enterprise, Trade and Employment

August 2009
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