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Preface

The Services Directive was one of the most important proposals brought forward under the Lisbon Agenda, which was adopted by the Heads of State and Government of the European Union in 2000 with the intention of strengthening the competitiveness of the European Union. The negotiation and transposition of the Directive was a long and difficult process. The draft Directive was first tabled by the European Commission in 2004, during Ireland’s last Presidency of the European Union. A revised draft was proposed by the Commission in April 2006 and the Directive was adopted in December 2006. It comes into effect in Ireland in November 2010 under the European Union (Provision of Services) Regulations 2010 (S.I. No. [to be added] of 2010). 

The Regulations provide an opportunity for Irish service providers, in particular though not exclusively, small and medium-sized enterprises (SMEs), to take advantage of the EU Single Market to expand their activities throughout the EU. They will make it easier for Irish service businesses to set up anywhere in the European Union (including here). Facilities such as the National Point of Single Contact (www.pointofsinglecontact.ie) will make it possible for an Irish SME, wishing to set up a service business in any Member State, to do so in a streamlined way. That is not to say that corners will be cut or standards reduced. Where qualifications were required before they will still be required. The role of regulatory bodies will not be weakened but the Regulations will create a business-friendly mechanism for service providers to simplify and speed up the process of getting into business. 

The Regulations will also benefit recipients of services, both consumers and business recipients, i.e. businesses buying services from other businesses. Recipients will be able to access services from throughout the European Union that they might not have been able to access before, including at more competitive prices.

The Regulations will give recipients greater confidence in the Single Market, including through the groundbreaking provisions on administrative co-operation. Those provisions require Member States to share in the policing of service providers operating throughout the Single Market. Administrative co-operation is a growing feature of European Union law and practice and is a key building bock in making the markets of the Member States into one Single Market in which everyone can have trust and confidence: the Member States themselves, their citizens and consumers, and their businesses. Without that trust and confidence, there can be never be a fully functioning Single Market.

The Regulations come into effect at a very difficult time for this country’s economy. The projections contained in Section 5 of the Regulatory Impact Analysis (RIA) were originally prepared by Forfás for the (then) Department of Enterprise, Trade and Employment in 2008 but were updated in May 2010. They make encouraging reading at a difficult time but they are by no means a given. Indeed, they could understate the potential of a single market in services. They could also, however, overstate it, if service providers do not seize the opportunities provided by the Regulations, which include being competitive in their home market. 

1
Background and Context

1.1 Internal Market in the European Union

The 1957 Treaty of Rome, which established the European Economic Community Community (EEC), clearly envisaged the creation of a single integrated internal market and set out the four “freedoms” that should characterize this:

· Free movement of goods

· Freedom to provide services

· Free movement of persons (including the freedom of establishment and the right to practise a trade or profession)

· Free movement of capital.

Article 2 of the Treaty envisaged the establishment of “a common market and progressively approximating the economic policies of Member States” which aimed, inter alia, at promoting “harmonious development of economic activities” and “an accelerated raising of the standard of living”. Reinforcing this aim, Article 3 (a) focused on the creation of an Internal (or Single) Market through “the elimination, as between Member States, of customs duties and of quantitative restrictions on the import and export of goods, and of all other measures having equivalent effect”.

However, the initial efforts of the Member States focused on the creation of the common customs tariff for trade with countries outside of the EEC rather than on internal restructuring. The economic crises of the 1970s and early 1980s coincided with a period (written about by many but nicely summarized by Tansey, 1992) where

“the original grand design motivating the establishment of the Community – the creation of a single internal market – was increasingly obscured by the narrow concentration of governments on national performance and by continuing arguments of the minutiae of existing policy. It was during this phase that the Community was diagnosed as

suffering from eurosclerosis where rigidities and inflexibilities progressively impaired economic performance”.

This period of eurosclerosis was tackled head on by the incoming European Commission in 1985, led by Jacques Delors. The Vice President with responsibility for the internal market implementation, Lord Cockfield, put together a White Paper – “Completing the Internal Market” – published by the new Commission in 1985, which identified some 300 specific measures to be adopted in order to complete the Internal Market.

The European Union established the Single Market in 1992, which allows for the “free movement” of people, goods, services and capital across EU borders. The Single Market, by providing greater choice and price competition to all citizens, and in turn leading to improvements in productivity, is one of the main benefits the EU has to offer its citizens and businesses.

According to the European Commission (2005), “in the 1950s, over 20% of people in the EU (only six countries at the time) worked in farming and around 40% in industry. By 2003, those figures had dropped to 5.2% and 25.5%, respectively, for the EU-25. Meanwhile, the services sector has been growing fast and it now employs more that two thirds of the EU’s workforce”.

The Single Market, as far as the free movement of goods, people and capital are concerned, has worked reasonably well for some time, as confirmed by the EU Commission’s review of the Single Market (“A Single Market for the 21st Century”), published in November 2007. The Review recognizes that the Single Market has been one of the major achievements of the “European Project”, accounting for a 2% rise in European output and is associated with some 2.75 million extra jobs.

These findings are supported by a review of the effects of the Single Market on Ireland (Forfás, 2008), which concluded that they have been generally favourable but that Ireland has not seen the level of growth that could have been expected and could take greater advantage of the opportunities afforded by the Single Market.

The recent report by (former) Commissioner Mario Monti (“A New Strategy for the Single Market”), which was published in May 2010, highlights the issues facing the Single Market today, including the erosion of political and social support for market integration in Europe. While the report may have overstated the extent to which support for the single market is eroding, there is no doubt that the single market needs, if not a re-launch, a boost to bring it to the next level. A great deal has been achieved in terms of laying down the legal basis of the Single Market (including the adoption of the Services Directive) but the next stage in the process will require much more efforts at delivering the acquis communitaire on the ground in the Member States. 

The Monti Report reiterates the importance of the full implementation of the Services Directive by Member States, the potential gains from which range between €60 billion and €140 billion, which represents a growth potential of between 0.6% and 1.5% of the EU’s GDP. It urges the European Commission to consider taking further steps to bring services that are not currently covered by the Directive within its scope. In principle, Ireland favours extending the scope of the Directive although any proposal to do so would be considered in consultation with the relevant Departments and stakeholders.  

Services are the main economic driver in Europe today. They account, in most Member States, for up to 70% of gross national product (GNP) and employment. The services covered by the Services Directive represent about 40% of national income, roughly 50% more than manufacturing. Nevertheless, services markets remain very fragmented with only 20% of the services provided in the EU having a cross-border dimension
. As a result, the productivity gap between the US and the euro area remains about 30%
. 

Over the past number of years, numerous data and economic studies have shown the significant potential in terms of economic growth and job creation in the services sector. This potential remains largely untapped due to obstacles to service activities in the Single Market. Many of the barriers in relation to services were not physical barriers, as in the case of goods (border controls, etc.), but rather administrative barriers. These are both more difficult to identify clearly and more difficult to eliminate easily.

1.2 European Growth and Jobs Strategies

1.2.1 Lisbon Agenda

At the European Council in Lisbon, in March 2000, the Heads of Government of the then 15 Member States of the EU agreed to undertake a new strategy aimed at strengthening the EU’s competitiveness by 2010. The goal was to become the most competitive and dynamic knowledge-based economy in the world, capable of sustainable economic growth with more and better jobs and greater social cohesion. This strategy involved economic reforms for a complete and fully functioning internal market, including “a strategy for the removal of barriers to services”. 
Following reinvigoration of the Strategy in 2005, significant progress was subsequently made at EU level towards improving the legal framework of the Single Market, particularly through the adoption of the Services Directive and the Financial Services Action Plan.  The Commission and the Member states have also been driving forward the better regulation and reduction in administrative burdens agenda.  However, some key weaknesses of the Lisbon Agenda were identified, including problems with delivery of reforms particularly the Single Market measures “on the ground” and insufficient attention to the positive role which the Single Market project can play in fully implementing the Lisbon agenda. 

The former Lisbon Agenda and the periodic reviews of the Single Market identified a need to tackle barriers in the area of services. Opening up the market for trade in services within the EU would result in improved competitiveness at enterprise level and better value for money for consumers.

1.2.2 Internal Market for Services

In December 2000, the European Commission embarked on a two-stage strategy to create an internal market for services. In July 2002, the Commission’s report “The State of the Internal Market for Services”, marked the completion of the first stage of this strategy. It reported on the outcome of a consultation exercise on the specific barriers hampering the development of cross-border trade in services in the EU. It identified 91 specific barriers preventing or hampering cross border trade in services in the EU. The majority of these were new or long-standing legal barriers, which the Commission attributed to a combination of:

· A lack of trust by the Member States in the quality of regulation in other EU countries;

· A failure to update national legislation so that it remains compatible with EC law; and

· A deliberate intent by some Member States to protect national economic interests.

The legal barriers included restrictions such as:

· Quantitative restrictions on the number of service providers operating in a given product/geographical market

· Territorial restrictions relating to the geographical market

· Nationality and/or residence requirements

· Length and complexity of registration and authorization procedures

· Restrictions on multi-disciplinary activities

· Requirements on legal form and internal structure

· Requirements for professional qualifications

· Requirements relating to cross-border use of inputs and posted workers

· Rules on commercial communications (i.e. advertising)

· Pricing rules.

Other, non-legal barriers to trade in services included lack of information, and differences in language and culture between Member States.

1.2.3 Europe 2020 Strategy

"Europe 2020: a European strategy for smart, sustainable and inclusive growth" is a successor to the Lisbon Agenda for Jobs and Growth. It is designed to enhance the EU's growth potential and deliver high levels of employment, productivity and social cohesion. Progress in achieving the objectives of the Strategy will be monitored by theme and by Member State as part of a new economic policy co-ordination process decided by the European Council. To track progress, the Commission proposed five headline targets for the EU. These will be translated into national targets by each Member State, reflecting their different starting points and the diversity of situations across the EU. Member States will pursue growth-enhancing reforms in the key Europe 2020 thematic policy areas – these national plans will be set out in National Reform Programmes. Pursuing similar growth enhancing reforms at EU level, the Commission is launching seven flagship initiatives in priority policy areas.

The European Council finalized the Europe 2020 Strategy at its June 2010 meeting. 
It confirmed the five EU headline targets, gave its political endorsement to the Integrated Guidelines for economic and employment policies and asked Member States to implement the policy priorities of Europe 2020 at their level
. 

Overall, Ireland welcomes the Europe 2020 Strategy for Jobs and Growth as it provides an important framework for the EU to respond to the global financial crisis and to achieving higher levels of sustainable jobs and growth.  

Ireland fully supports the core elements proposed – growth based on knowledge and innovation, an inclusive, high employment society and greener economy - which are in line with our own national strategy – Building Ireland’s Smart Economy.
Ireland strongly supports the view that the focus of Europe 2020 must be on the key areas of competitiveness; research, development and innovation; completion of the Single Market; employment activation measures and training; a low-carbon green technology economy; a sustainable use of resources, including the development of agriculture and food resources; and increasing access to world markets to maximize the advantages of globalization.
1.2.4 Services Directive as part of the EU’s Growth and Jobs Strategies

The Services Directive is intended to create a genuine “single market” for commercial services. Indeed, the measures it contains complement many of the other initiatives for microeconomic reform and administrative burden reduction under that framework. Furthermore, by focusing on simplification measures for the benefit of SMEs, who represent the overwhelming majority of business in the services sector, the Directive is fully in line with the “Think Small First” principle, the central theme of the Small Business Act for Europe.

1.3 The Irish Policy and Economic Context

Ireland has long been recognized as a small open economy. Whitaker, in writing his initial programme (Department of Finance, 1958) noted that this is “a small country... exposed to the perpetual flux of world economic forces”. He also noted that “one must be prepared at all times for fluctuations and upsets. A readiness to adapt to changing conditions is a sine qua non of material progress”. A thought that remains as apt today, half a century later, when the internationalization of the Irish economy, which has been a central feature of ongoing Government policy in the interim, has made possible the very real improvements in living standards that have been so evident, in particular over the past 20 years.

The Organization for Economic Cooperation and Development (OECD) statistics (Economic Survey: Ireland 1987 to 2006) give an indication of the massive growth in Ireland’s GDP over recent decades. In 1985, the average annual volume growth over the previous 5 years had only been 1.8%, whereas by 2000 this had risen to 9.9%. The GDP figures in the graph below are those from the Central Statistics Office (CSO) at constant prices – so directly comparable.

GDP in constant prices fell by 7.6% between 2008 and 2009, having fallen by 3.5% in 2008 (CSO National Income and Expenditure Annual Results for 2009, 2010). Those stark figures give an indication of the extent of the challenge currently faced by the economy.

Ireland had the 11th highest global economic growth in the period 1995-2005 with average annual increase in real GDP of 7.4%, the highest rate across the EU, according to statistics produced by The Economist (2007). Other relatively strong performers included Latvia (6.9%), Estonia (6.6%) and Luxembourg (5.1%). This was a period when many of the other EU Member States fell into the lowest global growth category, such as Italy (1.3%), Germany (1.4%) and Austria, Belgium, Denmark, Portugal and Romania all at 2.1%. [Some of these poorly performing countries had only joined the EU in 2004, with Romania having not joined until 2006 – however, most of those with low growth rates have been members of the EU for many years.]
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Figure 1.1: GDP Growth in Ireland 1996 to 2006 at constant prices

Source: CSO Report - Measuring Ireland’s Progress, 2006 and 2007
Ireland has also seen a radical shift in the relative importance of the main sectors in recent decades. When Whitaker was developing his vision in 1958, the economy was predominated by farming with some manufacturing activity, while services represented a very low proportion of GDP. However, this has shifted over time with the decline in agriculture (both in monetary terms and also as a proportion of GDP) and the corresponding rise in manufacturing and services through our pursuit of foreign direct investment (FDI) and latterly including increased activity in indigenous firms, a shift which has continued in more recent years as indicated in figure 1.2, with services outstripping manufacturing as a proportion of GDP.





Figure 1.2: Breakdown of Ireland’s GDP by sector: Source: CSO National Accounts

Figure 1.3
Exports of Goods and Services Source: CSO Database: Balance of International Payments
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A number of economic commentators expect that, in coming years, services will overtake goods not only domestically in their contribution to GDP but also in terms of exports. This is in line with recent trends that show growth in goods exports of 54% (from €54.7 billion in 1998 to €84.3 billion in 2007, having peaked at €89.5 billion in 2002); but growth in services exports of 421% - almost 8 times greater than goods (from €12.6 billion to €65.7 billion over the same period).

The growing importance of the services sector to the Irish economy has been recognized by the Government and other policy analysts for some years. The Forfás strategy “Enterprise 2010” showed that while employment in agriculture had fallen by 21% from 172,000 in 1989 to 136,000 in 1998, and had risen by 23% (from 213,000 to 264,000) in manufacturing, employment in local services rose by 39% (from 611,000 to 847,000) and in internationally traded services by 380% (from 9,600 to 46,000). This report also acknowledged the importance of the enterprise sector, and in particular the internationally traded sector, as the engine of growth in the previous decade. In line with other international studies on services at that time4, the report expected that internationally traded services would make an increasing contribution to growth in the years ahead, as services became more important economically and international trade in services was facilitated by electronic commerce.

By 2007, the services sector (not including construction (13%) or government services) accounted for just over 45% of total employment in Ireland in 2007 and the numbers employed had risen by almost half in the previous 10 years, from 651,500 in 1998 to 949,900 in 2007.5
“Enterprise 2010” acknowledged, inter alia, that the advances made in promoting competition and deregulation across different sectors of the economy (initiatives strongly advocated in the Culliton Report (Industrial Policy Review Group, 1992)), had helped create the underlying conditions necessary for strong growth. It also recognised that the impact of the Single Market in attracting investment into the EU had had positive effects on the Irish economy, and that the market liberalization that resulted from the Single European Act had been highly beneficial.

These conclusions were echoed four years later by the O’Driscoll Group report (Enterprise Strategy Group, 2004), which recognized that “opportunities in internationally-traded services across a range of sectors and activities will play a more significant role in Ireland’s economy over the next decade”, as well as giving more concrete evidence of the continuing shift towards services on a global level and some movement of services operations away from developed towards developing economies.

4 There are many studies on the growing importance of the services sectors, but an interesting and readable essay on the subject is: Cox, Michael W. and Alm, Richard (1995). 

Similarly, the Government’s national statement on trade policy, recognized that the “traditional importance of manufacturing trade is declining as services increase as a proportion of total international trade” (Department of Enterprise, Trade and Employment, 2005). This statement also referred directly to the negotiations then underway on the (then) draft Services Directive, noting the Government’s approach of being “strongly supportive of its liberalizing thrust” and that “advancement towards completion of the Single Market in Services is a significant opportunity for Irish service providers, as well as for multi-national services providers based in Ireland, to increase their level of internationalization” (p.33). The importance of services, including the Services Directive, is reiterated in the Strategy and Action Plan for Irish Trade, Tourism and Investment to 2015, which was recently launched by the Department of Enterprise, Trade and Innovation.

Being a small, open economy, Ireland is heavily dependent on foreign direct investment and international trade. Despite our small size both geographically and in terms of population, we are the 18th largest exporter in the world with 1.46% of the total world exports of goods, services and income (Economist, 2007), ahead of many other EU Member States (such as Austria, Denmark, Poland and Luxembourg) and also other “major trading nations” economies such as India and Brazil.

When we look at the data specifically related only to services and income, our record is even more impressive. In 2007 our ranking was 15th largest exporter globally (no change from 2003), representing 2.3 5% of total global exports (2003 was 1.7%. Ireland also has the 30th largest services output globally at US$121 billion, up from 35th position and US$56 billion in 2003. At the same time our manufacturing output was US$54 billion, which was less than half that of services.

OECD figures (see fig. 1.4) confirm Ireland’s growing level of real exports of services. Furthermore our services exports across OECD member economies have risen from 0.6% in 1997 to over 3% by 2005.

The growing importance of services to Irish economic life has also been acknowledged by the National Competitiveness Council (2008b:5):

 “The composition of Irish exports, which reached over €138 billion in 2006, is changing rapidly. Services exports are growing at two to three times the rate of exports of goods, and as a result are increasing their share of overall exports. In 2000, the export of services from Ireland accounted for 15.9% of total foreign 

 Figure 1.4: Value of services exports from Ireland - Source: OECD Factbook 2007: Economic, Environemental and Social Statistics: Trade in Services
earnings. By 2006, services earnings accounted for 27% of total foreign earnings with growth being driven by high value-added and knowledge-intensive exports in computer services, financial and insurance services, trade-related business services, operational leasing, other business services and tourism.”

However, against the background laid out above of solid growth and good economic performance, there are a number of concerns relating to the changing fundamental basis of the economy and slippage in a number of key underlying competitiveness indicators. The National Competitiveness Council (NCC) (2007a) referred to the dramatic change in recent years in the nature of Ireland’s economic growth, from export-led growth to a situation now where domestic sectors were driving the Irish economy. Whilst jobs continued to be created, the bulk of those since 2000 came from non-trading sectors (construction and public services), with manufacturing and agriculture both losing jobs over the same period. Both international and domestic market services sectors also gained jobs over the same period – combined, they equaled the growth in construction jobs. It should be noted, however, that the Annual Employment Survey 2009 (published by Forfás in March 2010) shows that total employment in services (among agency-assisted companies) fell by 7.1% between 2008 and 2009.

In its Medium Term Review (2008-15), the Economic and Social Research Institute (ESRI), while noting the basic robustness of the Irish economy, also indicated that the future of the economy lies:

“more in services that are produced using skilled labour rather than in the traditional manufacturing sector. Many of these services are tradable and they constitute an ever-increasing share of our exports...it is quite possible to envisage the Irish economy continuing to grow in a sustainable manner supported by such exports, even if the manufacturing sector is no longer the engine of such growth.” despite “considerable uncertainty and even disbelief that the Irish economy could continue to expand through growth in the services sector, with the manufacturing sector playing a less significant role” (p.6).

According to the National Economic and Social Council (NESC) (2008), in 2006 services account for more than 70% of total employment in this country, with employment in agriculture continuing to decline. While this is higher than indicated by the CSO Census of 2006 (table 1.1), given the various different ways that services statistics are grouped it is difficult to reach a final figure for those active in the services sector.6  










6 The total figure of 5.3.2% of those in employment includes the construction sector, but does not include 125,970 whose, “industry {1s} not stated” (6.7% of the total employed). It is also given as a proportion of those in active employment rather than of the entire labour force, which also includes those seeking their first job as well as those unemployed having lost or given up a previous job – as a more accurate reflection of the productive economy.

	Industrial Group
	Numbers at
work
	% of overall employment

	Construction
	210,703
	11.13

	Wholesale and retail trade
	254,130
	13.43

	Hotels and restaurants
	98,082
	5.18

	Transport, storage & communications
	103,905
	5.49

	Banking and financial services
	84,111
	4.44

	Real estate, renting & business activities
	176,686
	9.33

	Other Community, social & personal service activities
	78,546
	4.15

	
	
	

	Total Service Sector Employment
	1,006,163
	53.16

	Total in Employment
	1,892,787
	


Table 1.1 Employment in services sub-sectors in Ireland 2006

Source: CSO Census 2006: Principle Socio-Economic Results

Few economic objectives are more important than promoting economic growth and employment. The emphasis in recent years, as captured by the Forfás “Enterprise 2010” strategy and by the Enterprise Strategy Group report (July 2004) has been on creating jobs in the higher skills sector, “moving up the value chain”, with a distinct emphasis on the services sector as the main target for achieving this in the current globalized economy.

In Building Ireland’s Smart Economy, A Framework for Sustainable Economic Renewal (Government of Ireland, 2008), the Government stated that an increased emphasis needed to be given to producing services that can be traded internationally. In that regard, the development of internationally traded services will be prioritized by the development agencies.

The Report of the Services Strategy Group Catching the Wave, A Services Strategy for Ireland (Forfás, 2008) points out that Ireland has developed a very strong services sector, which makes a very significant contribution to the economy. The Report points out that there is little awareness among Irish service firms of the challenges and opportunities presented by the Services Directive and that

this situation needs to be addressed. The Report recommends that the Department of Enterprise, Trade and Innovation identify specific opportunities arising from the Services Directive at sectoral level and communicate them to businesses. This Regulatory Impact Analysis (RIA) is part of that process.

1.4 Competitiveness and Productivity Issues

Competitiveness refers to the ability of an economy to trade on global markets. It is a broad concept encompassing a diverse range of factors and policy inputs, as outlined in the NCC’s competitive pyramid. This shows graphically the policy inputs and essential conditions that are required to achieve the ultimate measure of success of competitiveness – sustainable growth. The four “essential conditions” are business performance; productivity; prices and costs; and labour supply.

The competitiveness of businesses in open economies is determined in part by access to low-cost and high-quality producer services – telecommunications, transport and distribution services, financial intermediation, etc. The performance of the business sector is crucial to income growth and maintaining high employment levels in Ireland. Its strength is also essential to sustaining strong government finances and spending on public services.

In the long run, a country’s standard of living depends on its productivity performance. This is an issue that has been concerning policymakers in recent years. Farrell et al (2007) indicate that, despite good apparent growth in Irish productivity in recent years, the overall figures have masked relatively poor productivity levels and growth in the services sector. What is of most interest in the context of this analysis are the generally unfavourable comparisons drawn with other European Union (EU) Member States in relation to productivity levels, with Ireland being below the EU average in services sector productivity. The authors also point to the research by McKinsey Global Institute (2005) across a number of middle income and developed economies, which showed a strong link between competitiveness, productivity and economic growth, and found significant potential in creating this virtuous circle in domestic service industries. 

Ireland has regained some cost competitiveness since the beginning of 2008, as a result of falls in relative prices and favourable exchange rate movements. Prices have moderated in the past year but remain high in some sectors while unit labour costs have declined.

The analysis by Farrell et al is likely to be a concern for Irish service providers should the underlying hypothesis of the Services Directive be fulfilled – that a true single market in services will evolve and consumers will be able to purchase services from a wide range of providers across the EU. This will prove beneficial to the consumers (be they individuals or businesses requiring outsourced services) as they will be able to purchase cheaper and/or more specialized services more suited to their needs. It will also prove beneficial to the country, as there will be a need for greater reliance on services to support the overall economy. However, it may provide intense competition to Irish service providers and there may be a certain amount of contraction in the sector if productivity cannot be increased and competitiveness improved.

Ireland’s business environment (e.g. taxation, regulation and competition, labour market regulations, and finance) compares well on average to OECD counterparts. In relation to competition legislation, the NCC recently noted that perceived efficiency has weakened relative to other countries in recent years and competition remains weak in many sectors of the economy, including utilities and professional services. However, this should be offset by improvements as a result of the Services Directive. An attractive business environment is a key requirement for creation of new employment opportunities. Recent OECD research highlights that, despite fears over globalization, average job tenure has increased in most OECD countries since the early 1990s. The OECD also argue that the relationship between regulation and job security is weak, and cite Scandinavian countries as an example of how flexible economies can be combined with low unemployment and high levels of social protection.

The Services Strategy Group set up by the Government in 2007 was tasked with examining the services sector and making policy recommendations for its future growth and consolidation. In its report, published in 2008, the Group recommends action in three areas to enable companies to capitalize on opportunities and to overcome challenges: diversification of Irish service exports; internationalization of Irish service exports; and recognition of the importance of locally trading service enterprises and ensuring that they are efficient and productive.

1.5 Development of Services and Income Elasticity

Following the industrial revolution and with the movement of workers from agricultural subsistence towards paid employment, family income has increased steadily and generally faster than the costs of living. The movement from poverty to relative wealth, which was accompanied by a move away from the need to spend all of the family income on basic “needs”, and instead to using newly available “disposable income” on acquiring “wants”, was identified just over a century and a half ago by German economist, Ernst Engel. According to Cox and Alm (2007) “Engel’s observations are fundamental and still hold today. Demand grows slower than income for needs and faster than income for wants”. Indeed, it is one of the universally accepted theories of economic development that the share of services in GDP and employment rises as per capita incomes increase.

While the eighteenth and nineteenth centuries were associated with the growth of large scale industry, the twentieth century saw a decline in heavy manufacturing generally, as well as a trend towards outsourcing of general manufacturing towards less developed economies such as India and China in particular – what is well-known today as globalization. As a result, those operating in more developed economies have tended to concentrate on the services sector – general services, supply chain and logistics, as well as general management and consultancy services.

Cox and Alm, writing the Dallas Federal Reserve Bank Annual Report annual economics essay, have dealt with services either indirectly or directly on a number of occasions in recent years. In the 2007 Annual Report (p.7), they noted that:

“Services are often dismissed as the province of dead-end jobs and low wages. Nothing could be more wrong. Many of our service workers are well educated, commanding high pay because of their ability to add value to what they produce. Our economy’s transition to services has brought higher incomes and better jobs, making this sector our best hope for prospering in the era of globalization.

Opening the door to expansion in services trade will lead to faster economic growth and rising incomes. Turning away from globalization’s call risks squandering a golden opportunity”.

This sentiment is equally true for Ireland, possibly more so given our open economy and dependence on international trade on the one hand; and increased competition for foreign direct investment from developing economies on the other. Catching the Wave (Forfás: 2008) points out that, as is the case internationally, the services sector in Ireland provides a significant number of high-skill jobs. Indeed, a greater proportion of services sector employees here are engaged in high-skill occupations than is the case for the overall economy.

Not only have services become an increasingly important employment sector within the Irish economy, but they are also an increasingly large proportion of consumer spending. The latest CSO Household Budget Survey (CSO, December 2007, p.8-9) indicates not only increased household expenditure in general, but an increase in both the amount and proportion of household expenditure on services (up from €148.48 per week and 25.7% of household budget in 1999/2000 to €230.77 per week and 29.3% of household budget in 2004/2005). So as consumers earn more, they spend a greater proportion of their income on services, leading to greater earning potential for service providers.

Due to fundamental shifts in the marketplace, coupled with the development of many new technologies in recent decades, services expertise can now be utilised worldwide. The Internet, satellites and fibre-optic transmission lines have bound economies together by making it easier and cheaper to collect, process and distribute information, a key component in supplying sophisticated services. Many services, once limited to domestic markets, now trade internationally, and physical barriers of the past (such as our island status) need no longer be a major concern.

1.6 EU Negotiations on draft Services Directive

In January 2004, the European Commission published a draft Services Directive, COM(2004)2 FINAL, which was subject to co-decision7. The Internal Market Unit (IMU) of the Department of Enterprise, Trade and Innovation leads on the Services Directive. A negotiating position in Ireland on the draft Directive was developed on the basis of consultations and other general policy considerations (see Chapter 6, consultations, for more detail) and the Irish negotiating team worked with the EU Commission and other Member States to ensure that our identified policy objectives were achieved.

The draft Directive was the subject of much debate and negotiation, both within Member States domestically and between Member States in Brussels. The EU Parliament held its 1st reading of the draft Directive on 14th February 2006. Various requests for amendments to the draft Directive arose from this process and, in order to take these on board, the EU Commission published an amended draft Services Directive on 4th April 2006. This included provisions aimed at making it easier for service providers to be established in another Member State (essentially to have a physical presence there) or to provide services to another Member State without being established there (so-called temporary movement). It also contained important provisions on administrative cooperation between Member States, provisions that are intended to generate trust and confidence between them, as well as giving consumers and service providers the confidence to engage in cross-border transactions, and provisions on consumer protection. The amended proposal also excluded certain sectors and areas from its scope (see Section 2.1 in particular).

7 Under co-decisions, EU Member States adopt the draft Directive through agreement in both the EU Council and EU Parliament

Following discussion of the amended proposal, mainly at EU political level, political agreement was reached by the Competitiveness Council on 29th/30th May 2006.

The European Parliament held a 2nd meeting and finalized its deliberations on 15th November 2006 and agreed the draft Directive.

The Services Directive was formally adopted by the Council of Ministers on 12th December 2006 and is due to be transposed by all 27 Member States of the EU before 28th December 2009. 

1.7 WTO Definitions of Modes of Trade in Services

A following typology of services supply (developed by Sampson and Snape (1985)) has been incorporated in the General Agreement on Trade in Services (GATS) by the World Trade Organisation (WTO) for identification purposes:

Mode 1 — Cross border trade: The provision of a service from the territory of one Member into the territory of any other Member8
· Management consulting - studies, reports, business plans, financial advice

· Information and communication technology - Internet service provision

· Marketing - market research, advertising, articles

· Consulting engineering - feasibility studies, drawings

· Health - telehealth

· Education and training - e-learning, distance learning

· Transportation - courier services, other transportation services.

Mode 2 — Consumption abroad: The provision of a service in the territory of one Member to the service consumer of any other Member

· Tourism and travel-related services - tour operators, hospitality industry, business tourism, agri-tourism, eco-tourism, edu-tourism

· Education and training - conferences, seminars, study tours, foreign students

· Legal - client seeks legal advice in local market therefore travels to the market.

8 Examples from http://exportsource.ca/gol/exportsource/interface.nsf/engdocbasic/8.2.5.html#section1
Mode 3 — Commercial presence: The provision of a service by a service supplier of one Member, through commercial presence, in the territory of any other Member

· Financial services - banks, investment companies, insurance brokers

· Construction engineering - project offices to manage local infrastructure projects

· Information technology - local offices set up to service local clients

· Distribution - shipping, warehousing, logistics.

Mode 4 — Presence of natural persons: The provision of a service by a service supplier of one Member, through the presence of natural persons of a Member in the territory of any other Member

· Arts and Culture - film industry - actors, directors, production crew, performers

· Construction - architects, trades people

· Education and training - trainers, professional speakers

· Environmental - consultants, specialists

· Geomatics - mapping, oceanography

· Recreational and sporting - coaches, trainers, promoters.

The WTO estimates the share of individual modes in world services trade covered by GATS to be:

Commercial presence (Mode 3) 50%

Cross-border trade in services (Mode 1) 30%

Consumption abroad, mostly tourism (Mode 2) 15%

Presence of natural persons (Mode 4)1-2% of total services trade.

While the nature of international services trade in the WTO context is likely to differ from the context of EU internal market measures (as different services will be covered and impacted differently), these estimates of the importance of the various modes of services trade are likely to be broadly indicative of the forms of services trade within the EU.

   1.8 Timetable for RIA on this Directive

As stated above, the initial Commission proposal was published in January 2004 before the RIA requirements came into force. However, in line with the common practice in relation to important EU proposals, the (then) Department of Enterprise, Trade and Employment undertook a comprehensive evaluation of the draft proposal from a policy perspective, including a wide public consultation exercise. Comments received helped inform the Irish negotiating position.

Following a decision made by the Government in 2005, a RIA is now required for all proposals for EU Directives once they are published by the European Commission. An amended draft Services Directive was published in April 2006 and, as such, fell within those requirements. However, given the short timeframe for additional negotiation, the small team of personnel involved in the negotiations process and the political constraints surrounding the negotiations at that point, it was judged to be more prudent to concentrate on additional consultations and on reflecting their outcome in negotiations in Brussels. It was acknowledged that a RIA was nonetheless necessary and that it would be undertaken in the context of the transposition of the Services Directive.

The purpose of this RIA is to examine the agreed EU Directive, as adopted, and to analyze the best method of transposing the Directive into Irish law, including identifying the most suitable bureaucratic institutions to implement the various administration requirements of the Directive. While the RIA covers every article of the Directive the Regulations transposing the Directive do not transpose every article – as not every article requires transposition into national law.

2
Services Directive – Article by Article

2.1 Chapter I  – General Provisions

Chapter 1 of the Services Directive is a short chapter consisting of just four articles (Articles 1-4). This chapter mainly deals with an outline of the Directive and its aims. Chapter I is transposed by Part 1 of the Regulations.

2.1.1 Article 1 – Subject Matter

Article 1 describes the subject matter of the Directive, i.e. it establishes general provisions facilitating the exercise of the freedom of establishment for service providers and the freedom to provide services in another Member State without being established there. The rest of Article 1 sets out derogations from the subject matter.

The following are areas that the Directive does not deal with:

· The liberalization of services of general economic interest [public utilities such as the Electricity Supply Board and Bord Gais]

· The privatization of public entities providing services

· The abolition of monopolies providing services

· Aids granted by Member States that are covered by Community rules on competition.

The Directive does not affect the freedom of Member States to define, in conformity with Community law, what they consider to be services of general economic interest, how those services should be organized and financed, in compliance with State aid rules, and what specific obligations they should be subject to. This is an important provision in that it allows Member States, in accordance with Community law generally and State aid rules, to clarify the position of public utilities vis a vis the Directive.

The Directive does not affect measures taken at Community level or at national level, in conformity with Community law, to protect or promote cultural or linguistic diversity or media pluralism.

The Directive does not affect Member States’ rules of criminal law. However, Member States may not restrict the freedom to provide services by applying criminal law provisions that specifically regulate or affect access to or exercise of a service activity in circumvention of the rules laid down in the Directive. There was a considerable amount of discussion about issues relating to criminal law during the negotiation of the Directive. Member States did not wish to interfere with criminal law in the Member States but neither did they want the criminal law to be used to get round the Directive’s provisions.

The Directive “does not affect” labour law, which is spelt out in some detail. Likewise, the Directive “does not affect” the social security legislation of the Member States.

Finally, the Directive “does not affect” the exercise of fundamental rights. Nor “does it affect the right” to negotiate, conclude and enforce collective agreements and to take industrial action.

2.1.2 Article 2 - Scope

Article 2 indicates the scope of the Directive and its coverage through the provision of a list of activities that are excluded from its scope. It states that the Directive applies to services supplied by providers established in a Member State. It does not, therefore, apply to services supplied by providers from outside the European Union or the European Economic Area.

The exclusions are as follows:

· Non-economic services of general interest [public services]

· Financial services - the list is indicative

· Electronic communications services and associated facilities and services covered by a number of specified Directives

· Transport services, including port services, falling within the scope of Title V of the EU Treaty (now Title VI of the Treaty on the Functioning of the European Union (TFEU))

· Services provided by temporary work agencies

· Healthcare services whether or not they are provided via healthcare facilities, and regardless of the ways in which they are organized and financed at national level or whether they are public or private

· Audiovisual services, including cinematographic services, whatever their mode of production, distribution and transmission, and radio broadcasting

· Gambling, including lotteries and casinos

· Activities connected with Article 45 of the EU Treaty [the exercise of official authority within a Member State] (now Article 51 of the TFEU)

· Certain social services.

· Private security services,

· Services provided by notaries and bailiffs, who are appointed by an official act of government, and

· Taxation.

2.1.3 Article 3 – Relationships with other provisions of Community Law

Article 3 outlines the relationship of this Directive to other provisions of Community law, including a number of areas where other Community acts prevail over the Services Directive in the case of a conflict.

This article specifies that if there is a conflict between the Services Directive and another EU act governing specific aspects of access to a service, the provision of the other Community act prevails. It does not mean that the Directive ceases to operate if another Directive covers a service that is covered by the Services Directive, only that if there is a clash in respect of a particular aspect of the regulation of a service, the sectoral Directive prevails in respect of that aspect. An indicative list of the sectoral Directives to which this provision applies is included in Article 3.

Article 3 states that the Services Directive does not concern the rules of private international law, in particular rules governing the law applicable to contractual and non contractual obligations, including those that guarantee that consumers benefit from consumer protection rules.

The final part of Article 3 states that Member States must apply the provisions of the Services Directive [including Article 3] in compliance with the rules of the Treaty on the right of establishment and the free movement of services.

2.1.4 Article 4 – Definitions

Article 4 provides a number of definitions for the purposes of the Directive:

· Service

· Provider

· Recipient

· Member State of establishment

· Authorisation scheme

· Requirement

· Overriding reasons relating to the public interest

· Competent authority

· Member State where the service is provided

· Regulated profession

· Commercial communication

Most of the definitions in the Directive are not restated in the Regulations. In accordance with standard procedure, the Regulations state that a word or expression used in the Directive has the same meaning in the Regulations as in the Directive until the contrary intention appears. Some definitions in the Directive have, however, also been included in the Regulations for reasons of transparency. 

2.2 Chapter II – Administrative Simplification

Chapter II is also a short chapter likewise consisting of just four articles (Articles 5-8). It is transposed by Part 5 of the Regulations. This chapter sets out an ambitious programme of administrative simplification and modernization. It outlines the requirements for the simplification of procedures, the requirement for and issues to be covered by points of single contact, the right to information (for both service providers and service recipients) and the requirement that procedures be able to be undertaken by electronic means. The articles in this chapter apply to all procedures and formalities necessary for access to and exercise of a service activity for all services covered by the scope of application of the Directive, whether imposed at central government or local government level. They do not draw any distinction between domestic and non-domestic providers. Therefore they apply in the same way to service providers established in another Member State and to service providers established (or willing to establish) in Ireland.

2.2.1 Article 5 – Simplification of Procedures

This article requires procedures, etc. to be examined and where necessary to be simplified. It also contains provisions regarding the proof that may be demanded as evidence that requirements have been met.

It will be for Departments to decide on changes and whether they are needed or not. Departments cannot, however, make any procedures more complicated if they are making changes. This provision is likely to feature increasingly in ongoing work on services following the transposition of the Directive. Transposition is the end of one part of creating a single market in services but the process will not end there.

2.2.2 Article 6 – Points of Single Contact

In accordance with the provisions of Article 6, the Department has created a National Point of Single Contact (NPSC) through which procedures and formalities relating to access to services can be completed. The Regulations make provision for separate points of single contact to be created but the NPSC is the preferred approach for the foreseeable future. The NPSC is a website (www.pointofsinglecontact.ie) and is still being developed. It will be managed by IMU.

2.2.3 Article 7– Right to Information

Article 7 of the Directive requires Member States to ensure that the NPSC provides certain information to providers and recipients of services. The information includes the requirements, in that Member State’s territory, that a provider must meet to be able to provide the service; the contact details of the relevant competent authorities; the means of accessing public registers and databases of providers and services; the means of redress that are generally available in the event of a dispute between a competent authority or a recipient or between a provider and a recipient or between providers; and the contact details of the associations or organizations, other than the competent authorities, from which providers or recipients may obtain practical assistance. This information will be made available on or through the website of the NPSC.

Article 7 requires Member States to ensure that providers and recipients can receive, at their request, information from competent authorities about how the requirements a provider must meet to be able to offer a service are generally interpreted and applied. Where appropriate, the advice provided should include a simple step-by-step guide and the information should be in plain and intelligible language.

Member States are also required under Article 7 to ensure that the information and assistance referred to above are provided clearly and unambiguously, can be accessed at a distance [e.g. on a website] and are kept up to date. The bodies that will be charged with enforcing the legislation giving effect to the Directive will have powers similar to those in other legislation of a related kind, including the power to ensure that websites are kept up to date.

Member States are required under Article 7 to ensure that the NPSC and the competent authorities respond as quickly as possible to the requests for information referred to in Article 7. Where the request is “faulty or unfounded”, they should inform the requester “without delay”.

Member States are encouraged under Article 7 to make the information required under this article available in other Community languages. There was a lot of discussion at EU level about the language issue in the context of the Directive. Certain practices will evolve, based principally on the demand for information, but the Department has not imposed language requirements in the transposing legislation. Some Member States may provide some of the information required under Article 7 in English as well as their own languages, given the high usage of English in business generally.

2.2.4 Article 8 – Procedures by electronic means

This article requires the various procedures and formalities associated with access to/ exercise of a service activity to be capable of being completed, through the NPSC via electronic means. Following the adoption of the Directive, the practical issues relating to the transposition of this article were examined at EU level and an approach, acceptable to Member States, including Ireland, was agreed. Member States must notify the European Commission of a body authorized to supervise a “trusted list” of certification service providers (CSPs). (CSPs are certificates used to verify secure electronic signatures.) The CSPs to be included on the “trusted list” must be supervised by their Member State. Section 29(3) of the Electronic Commerce Act 2000 (No. 27 of 2000), which transposed the Electronic Signatures Directive (1999/93/EC, OJ L 13, 19.1.2000), requires the Minister for Communications, Energy and Natural Resources to prescribe a scheme of supervision for CSPs. 

The Electronic Commerce (Certification Service Providers Supervision Scheme) Regulations, 2010 (S.I. No. 233 of 2010) fulfill the obligation on the Minister for Communications, Energy and Natural Resources to prescribe a scheme of supervision of certification service providers (CSPs). 

The Regulations require CSPs established in Ireland who issue qualified certificates to the public to notify the Minister for Communications, Energy and Natural Resources within one year that they issue such certificates. The Regulations enable the Minister to be satisfied that the requirements of Annexes I and II of the Electronic Commerce Act, 2000 are fulfilled, as appropriate. Based on the notifications and evidence of certification forwarded, the Minister is required to maintain lists of CSPs established in Ireland who issue qualified certificates to the public. 

Some follow-up administrative work to S.I. No. 233 of 2010 is being done by this Department and the Department of Communications, Energy and Natural Resources. This will allow Ireland to provide the necessary information to the European Commission about any body on the Irish “trusted list”. The “trusted list” will also be published on this Department’s website.

2.3 Chapter III – Freedom of Establishment for Providers

Chapter 3, which consists of Articles 9-15 of the Directive, is transposed by Part 3 of the Regulations. This Chapter is divided into 2 sections – Authorizations and Requirements prohibited or subject to evaluation. (Part 3 of the Regulations is divided into two sections or chapters. In that regard, whereas the Directive is divided into chapters, with some chapters sub-divided into sections, the Regulations are divided into parts with some parts sub-divided into chapters.) 

Section 1(Articles 9-13) deals with authorizations; it does not apply to authorization schemes governed directly or indirectly by other Community instruments. Section 2 deals with requirements that are prohibited (Article 14) or that must be evaluated and their continuation justified (Article 15).

Any legislative or other changes required, if any, on foot of this chapter will follow the screening exercise9. The exercise has been completed but the results are still being analyzed. Subject to Government approval, the list of legislative or other changes will be published on the Department’s website.

Similarly in relation to Section 2, where there may be a need to remove or amend certain schemes, or to justify the continuation of other schemes, the list of changes, if any, will, subject to Government approval, be published on the Department’s website.

9 Member States were required to screen existing legislation on services covered by the Directive for compatibility with the Directive. Where necessary, existing rules must be changed to bring them into line with the Directive.
2.3.1 Article 9 – Authorization Schemes

Article 9 of the Directive states that Member States cannot make access to a service 

activity or the exercise thereof subject to an authorization scheme unless the following conditions are met:

(a) the authorization scheme is not discriminatory;

(b) the need for an authorization scheme is justified by an overriding reason relating to the public interest; and

(c) the objective being pursued [i.e. the service activity being approved/licensed, etc.] cannot be attained by means of a less restrictive measure.

Article 9 sums up the philosophy of the Directive (no restrictions on the access to a service activity unless there are very good reasons for imposing them) and the principles by which Member States must operate where they decide to impose or retain requirements relating to the exercise of a service activity.

Article 9(3) states Articles 9-13, inclusive, of the Directive do not apply to those aspects of authorization schemes that are governed directly or indirectly by other Community instruments.

The guidance from the Commission on “indirectly” in Article 9(3) is that

“Community instruments indirectly governing some aspects of authorization schemes should be understood as those Community acts, which, while not providing themselves for authorization schemes, nevertheless explicitly make reference to the possibility for [the right of] Member States to impose an authorization scheme. Community instruments that do not contain any such explicit reference cannot be considered as governing indirectly such schemes”.

Article 9 is one of the articles in the Directive about which Member States was required to make a report to the Commission following the screening process. The report was submitted to the Commission in early 2010. 

2.3.2 Article 10 – Conditions for the Granting of Authorization

Conditions for the granting of authorization schemes must be based on certain criteria, viz.

· Non-discriminatory

· Justified under the public interest

· Proportionate

· Clear and unambiguous

· Objective

· Made public in advance

· Transparent and accessible.

Article 10 also indicates that there should be no duplication of requirements to which the service provider is subject in another Member State. Any authorization must permit the service provider to do business here (with some exceptions). There must be no delay in granting authorizations and any refusals must be based on good grounds. Article 10 does not, however, affect the role of competent authorities.

2.3.3 Article 11 – Duration of Authorization

This article ensures that the duration of an authorization cannot be for a limited period except where it is:

· Automatically renewed;

· The number of authorizations is limited; or

· In the public interest.

There are also requirements on service providers in relation to this article, where service providers are required to inform authorities about certain changes:

· The creation of subsidiaries (in the case of a service provider that takes a certain form) whose activities fall within the scope of the authorization scheme;

· Changes in his situation, which result in the conditions for authorization no longer being met.

Member States can revoke authorizations where the conditions for authorization are no longer being met. There is a requirement that any decision, apart from granting of an authorization, from a competent authority must be fully reasoned and open to appeal before the courts or other instances of appeal.

A service provider who fails to comply with certain provisions of Article 11 is guilty of an offence.

2.3.4 Article 12 – Selection from among Several Candidates

This article lays down the framework for providing authorizations where the number of authorizations has to be limited. It is thought that this will have very limited applicability in Ireland.

2.3.5 Article 13 – Authorization Procedures

This article states that authorizations must be clear, easily accessible, made public in advance and that applications will be dealt with objectively. It also states that, in certain circumstances, an authorization will be granted automatically if the relevant competent authority does not process applications within a given timescale, but there are safeguards included in this regard. There is also a requirement that, where an application fails, the provider should be informed as soon as possible.

2.3.6 Article 14 – Prohibited Requirements

Article 14 of the Directive outlines a number of requirements that are henceforth prohibited (“the black list”). Member States cannot make access to any service activity conditional on any of the requirements listed in this article.

2.3.7 Article 15 – Requirements to be Evaluated

Article 15 of the Directive lists a number of requirements (“the grey list”) that Member States must justify if they intend to include or retain them in any legislation relating to access to or the exercise of a service activity covered by the Directive. The grey list is set out in Article 15(2) and is as follows:

· Quantitative or territorial restrictions

· An obligation on a provider to take a specific legal form

· Requirements that relate to the shareholding of a company

· Requirements, other than those in the Professional Qualifications Directive or other EU instruments, that reserve access to a service activity to particular providers

· A ban on having more than one establishment in the territory of the same State [it is not clear if this means “Member State” or individual states within a federal State. That won’t affect our transposition of the Directive

but could affect the right of an Irish service provider to establish in another Member State] CHECK

· Requirements fixing the minimum number of employees

· Fixed minimum/maximum tariffs, and

· An obligation on the provider to supply other specific services jointly with his service.

Member States must verify that any of the above requirements introduced or maintained must be non-discriminatory, necessary and proportionate, the three criteria that appear regularly in the Directive.

It should be noted that Article 15 also applies to services of general economic interest [public utilities] but only insofar as it does not obstruct the performance of a task assigned to them.

Article 15 is the second of the articles about which Member States must report to the Commission following the screening process. The report will include those requirements that Member States propose to retain (and their justification for retention), make less stringent or abolish. The report, which was submitted to the Commission in early 2010, is currently being analyzed. 

Article 15(6) states that, from 28 December 2006 (the day after the Directive was published in the Official Journal of the European Union (OJ)), Member States are prohibited from introducing new legislation containing any items in the grey list unless they meet the three criteria referred to above. Any new legislation must be notified to the European Commission.

Article 15(7) requires Member States to notify the Commission of any new legislation as described in Article 15(6) together with the reasons for it. The Commission will communicate the details of the legislation to the other Member States. The notification does not prevent a Member State from adopting the legislation in question.

The Commission must respond to the Member State within three months asking the Member State, where the Commission considers it appropriate, not to adopt the legislation (if the notification takes place at the drafting stage) or to repeal the legislation (if it has already been adopted).

The final provision of Article 15(7) states that the notification of a draft law under Directive 98/34/EC10 fulfils the obligation to notify under Article 15(7) of the Services Directive. (Directive 98/34/EC, under which Member States are required to notify the Commission before they introduce new technical standards, was adopted to prevent Member States introducing protectionist measures under the guise of standards.) The objective of this provision is to take into account cases where draft national measures may be subject to notification under Directive 98/34/EC and the Services Directive.

The fact that there are now potentially two notification systems for services covered by the Directive was considered by the Committee on Standards and Technical Regulations (98/34/EC Committee). The Committee agreed to a mechanism whereby Member States can notify jointly under Article 15(7) of the Services Directive and Directive 98/34/EC.

10 OJ L. 204, 21.7.1998, p age 37 et seq. Directive as last amended by the 2003 Act of Accession.

2.4 Chapter IV – Free Movement of Services

Chapter IV (Articles 16-22) deals with the cross-border provision of services, i.e. cases where the service provider has not established in the Member State in which he/she provides services. It is transposed by Part 2 of the Regulations.

This chapter contains 2 separate sections – the first (Articles 16-18) relates to the freedom to provide services and related derogations; whilst the second (Articles 19- 21) relates to the rights of recipients of services, in particular consumers.

2.4.1 Article 16 – Freedom to Provide Services

Under Article 16, Ireland must respect the rights of providers established in another Member State to provide services here. We cannot make access to or the exercise of a service activity here subject to any rules that do not respect the following three principles:

· Non discrimination
· Necessity (they must be justified under certain criteria), and

· Proportionality.

Any requirements that we introduce cannot require that a temporary service provider

· Establish in Ireland

· Obtain an authorisation here

· Structure his/her business in a certain way or set up a temporary office

· Be subject to specific contractual arrangements with a recipient

· Possess documents from an Irish competent authority, or

· Meet requirements about the equipment he/she uses other than health and safety rules.

In addition, our requirements cannot restrict the right of recipients to receive services as referred to in Article 19.

Ireland may, however, impose requirements in relation to services provided here on a temporary basis where the requirements are justified for reasons of public policy, public security, public health or the protection of the environment provided the measures are in accordance with the three principles referred to above. Likewise, Member States cannot be prevented from applying, in accordance with Community law, their rules on employment conditions, including those laid down in collective agreements.

By December 2011, the Commission, after consulting the Member States and the social partners at Community level, will be required to submit to the Council and the European Parliament a report on the application of Article 16 in which it will consider the need to propose harmonization measures regarding activities covered by the Directive.

Article 16 is the third of the articles about which Member States must report to the Commission following the screening process11. 

The report, which was submitted to the Commission in early 2010, is currently being analyzed. 

Since 28 December 2009, the Member States have been required to forward to the Commission any changes to their requirements, including new requirements, in the areas concerned, together with the reasons for them. The Commission will communicate the provisions, if any, that we adopt to the other Member States (and the provisions, if any, adopted by the other Member States will be communicated to Ireland) but that will not prevent Ireland (or another Member State) from adopting new requirements.

11The requirement is set out in Article 39(5).

The Commission on an annual basis after 2009 will be required to provide an analysis and orientation on the application of the requirements introduced by the Member States in the context of the Directive.

2.4.2 Article 17– Additional Derogations

This outlines a number of areas where Article 16 does not apply. These include:

· Services of general economic interest (SGEI)

· Directive 96/71 /EC (on the posting of workers)

· Directive 95/46/EC (on the processing of personal data)

· Directive 77/249/EC (to facilitate the effective exercise by lawyers of freedom to provide services)

· The judicial recovery of debts

· Title II of Directive 2005/3 6/EC (on the Recognition of Professional Qualifications and national requirements reserving an activity to a regulated profession)

· Regulation 1408/71 (on the coordination of social security systems)

· Certain aspects of Directive 2004/3 8/EC (as regards administrative formalities concerning the free movement of persons and their residence)

· Certain visa requirements imposed on third country nationals who move to another Member State to perform a service (those that are part of the Schengen acquis)

· Regulation 259/93 (on the shipment of waste)

· Certain aspects of copyright law

· Acts requiring the involvement of a notary

· Directive 2006/43/EC (on statutory audits)

· The registration of vehicles leased in another Member State, and

· Provisions regarding contractual and non-contractual obligations, laid down under private international law.

2.4.3 Article 18 – Case-by-case Derogations

This article outlines the situations where a Member State can, in exceptional circumstances, derogate from Article 16 and take measures relating to the safety of services. The Member State must cooperate with the Member State where the service provider is established. The emergency measure must meet certain conditions, including that the Member State of establishment has not taken measures to deal with the problem, and it must be proportionate.

The wording of Article 18 clearly indicates that it will only be possible to invoke the case-by-case derogation in very limited and specific cases and circumstances, viz.

a) The measure relates to the safety of services

b) The measure is taken against an individual service provider and in exceptional circumstances

c) The national provisions on the basis of which the measure is taken have not been subject to Community harmonization

d) The measure provides for a higher level of protection of the recipient

e) The Member State of establishment has not taken sufficient measures in the specific case

f) The measure is proportionate.

To make sure that the case-by-case derogation is used only in such exceptional cases and when the safety of services cannot be guaranteed by other means (in particular through the administrative cooperation mechanism between competent authorities under the Internal Market Information (IMI) System12), the Services Directive provides for both substantive and procedural safeguards:

12 IMI links competent authorities in the Member States to improve administrative co-operation between them in the implementation of internal market rules. It grew out of Chapter VI of the Services Directive, for which it is mandatory, but is not confined to that Directive. See Commission Decision 2009/739/EC of 2 October 2009 (OJ L 262, 7.10.2009), page 32 et seq.)

· Article 18 (2) lays down substantive criteria that need to be met before the case by case derogation can be used

· Article 35 sets out a specific procedure of administrative cooperation, which Member States must follow if they want to make use of the case-by-case derogation.

The case-by-case derogation is closely linked to the general system of administrative cooperation and requires the exchange of information by electronic means between the Member State of service provision and the Member State of establishment of the service provider.

2.4.4 Article 19 – Prohibited restrictions

Article 19 prohibits Member States from restricting the right of recipients to use a service supplied by a provider from another Member State, in particular the obligation to get the approval of their own Member States or to impose limits on the grant of financial assistance for a service because the provider is from another Member State or because of the location from which the service is being provided.

2.4.5 Article 20 – Non-discrimination

Recipients cannot be made subject to discriminatory requirements based on nationality or place of residence. Member States are also required to ensure that the general conditions of access to a service, which are made available to the public by the provider, do not contain discriminatory provisions about the nationality or place of residence of the recipient. Member States may, however, provide for differences in the conditions of access where those differences are directly justified by objective criteria. Recitals 94 and 95 are also important in relation to this Article.

2.4.6 Article 21 – Assistance for recipients

Article 21 is concerned with ensuring that recipients in their own Member State can get access to information about the requirements relating to access to or the exercise

of a service activity in other Member States. The objective of the article is to enhance the confidence of recipients by giving them the means to make informed choices and comparisons when engaging in cross-border transactions. This is an important and unusual article and is sometimes “twinned” with Article 7 although there are differences between them. Article 7 requires Member States to ensure that certain information is made available to providers and recipients.

Unlike Article 7, where the information requirements are fairly specific, the information requirements of Article 21 are more general, i.e. general information about the requirements relating to access to or the exercise of a service in another Member State, general information about the means of redress if there is a dispute and contact details of organizations such as the office(s) in that Member State of the European Consumer Centre (ECC) Network. Like Article 7, however, advice provided should, where appropriate, include a step-by-step guide and the information should be provided in plain and intelligible language.

Pages 61-63 of the European Commission’s Handbook on the Implementation of the Services Directive provide additional details about the kind of information referred to in Article 21. The Commission’s view is that Member States should adopt a common sense attitude to information and should avoid creating “information cemeteries”, not least as whatever information is provided must be capable of being kept up-to-date. The Commission believes that there will probably be a gradual build up of information, possibly involving Frequently Asked Questions.

The Article 21 bodies for Ireland are the Galway Chamber of Commerce (for businesses) (www.galwaychamber.com) and the European Consumer Centre, Dublin (for consumers) (www.eccireland.ie). A list of Article 21 bodies published by the European Commission is on this Department’s website.

As regards the role the selected bodies will be expected to perform, Article 21(3) states that if a body is approached by a recipient, it (the body) will be required, if necessary, to contact its opposite number in the Member State concerned. The two bodies will be required to exchange information as soon as possible and indeed Member States will be required to ensure that they co-operate with each other. Our legislation will require our selected bodies to co-operate with those from other Member States.

The last sentence in Article 21(3) requires the Member States, together with the Commission, to put in place the practical arrangements necessary to ensure Member States meet their obligations under Article 21. This will be an electronic network of some kind consisting of 27 persons plus one (or more) from the Commission in an e.mail group list, if each Member State opts for just one body to meet the requirements of Article 21, or up to 54 persons plus one or more in the Commission linked by e.mail, if some Member States opt to use two bodies each, say, one for consumers (persons acting outside the course of their trade, business or profession) and another for business consumers (typically SMEs).

The Commission would like to see a “convergence of approaches” by Member States in relation to the transposition of Article 21 but they accept that there may not be.

2.5 Chapter V – Quality of Services

This Chapter, which consists of 6 Articles (i.e. Articles 22 to 27), is transposed by Part 4 of the Regulations. The chapter is concerned with ensuring that the quality of services is maintained. In conjunction with Article 37 (Chapter VII) on codes of conduct, it lays down a set of measures to foster a high quality of services and to enhance information and transparency relating to service providers and their services. The development of a policy on the quality of services is considered vital for the proper functioning of the Single Market and the competitiveness of the European services economy. Quality-enhancing measures will benefit recipients of services, especially consumers. In particular, enhanced information and transparency will enable consumers to make better-informed choices, especially as regards services of providers established in other Member States. Increased transparency will also contribute to creating a level playing field between service providers from different Member States.

2.5.1 Article 22– Information on Providers and their Services

Member States are required to ensure that providers make certain information available to recipients: i.e. the name, address, legal status, etc. of the provider; details of any register where the provider’s details can be found; whether the activity is subject to an authorization scheme; the provider’s VAT number (if applicable); in the case of the regulated professions, any professional body with which the provider is registered; the general conditions applied by the provider; the existence of contractual clauses, if any, used by the provider; the existence of an after-sales guarantee, if any, not imposed by law; the price of the service; the main features of the service; and information about insurance (see also Article 23, below).

Member States must ensure that this information is easily accessible by the recipient at the place where the service is provided or the contract concluded; can be accessed via the provider’s website; and appears in any information documents supplied to the recipient by the provider that set out a detailed description of the service.

Member States must ensure that additional information is supplied by the provider if the recipient requests it. The additional information concerns prices, professional rules (in the case of a regulated profession); information on the multidisciplinary and partnership activities linked to the service in question; codes of conduct to which the provider is subject and the website address at which these codes may be consulted; and information about non-judicial means of dispute settlement contained in any code of conduct to which the provider is subject or in the rules of any trade association or professional body of which he is a member.

As with other articles, the information that providers must make available under Chapter V must be provided [e.g. published on a website] or communicated in a clear and unambiguous manner. It must be made available or communicated in good time before the contract is concluded or, where there is no written contract, before the service is provided.

It should be noted that the information requirements in Chapter V are in addition to requirements already provided for in Community law. It should also be noted that Member States may impose additional information requirements on providers established in their territory.

The Commission may, using the Committee provided for under Article 40 of the Directive, specify the content of some of the information requirements of Article 22 and may specify the practical means of implementing Article 22(2), i.e. the way in which the mandatory information set out in Article 22(1) is provided.

A service provider who fails to comply with certain provisions of Article 22 is guilty of an offence.

2.5.2 Article 23 – Professional Indemnity Insurance and Guarantees

Member States may ensure that providers whose services present a direct and particular risk to the health or safety of the recipient or a third person, or to the financial security of the recipient, take out professional liability insurance. It is understood that mandatory [by law] professional liability insurance is very much the exception in this State with motor vehicle insurance being one of the few examples.

Member States cannot require a provider to take out insurance upon establishing here if the provider is already covered appropriately in another Member State. However, where the insurance in another Member State is only partial, a Member State may require supplementary insurance to cover those aspects not already covered.

Where a Member State requires a provider to take out insurance on its territory, it must accept statements of insurance cover issued by credit institutions in another Member State.

The above requirements do not affect professional insurance requirements set out in other Community law.

The Commission may use the Article 40 procedure to establish a list of services that are deemed to present a direct and particular risk, etc. but Member States would still have the option of requiring such providers to take out insurance. The Commission may also use the Article 40 procedure to amend “non-essential elements” of the Directive by supplementing it through the establishment of common criteria for defining, for the purposes of insurance, what is appropriate to the nature and extent of the risk.

The terms “direct and particular risk”, “health and safety”, “financial security” and “professional liability insurance” are defined in Article 23 of the Directive for the purposes of that article.

A service provider who fails to comply with certain provisions of Article 23 is guilty of an offence.

See also the second last paragraph of Section 2.5.6 (Article 27).

2.5.3 Article 24 – Commercial Communications by the Regulated Professions

Member States are required to remove any total ban on advertising by any of the regulated professions. That means that not only will legislation have to be changed if any total bans are provided for in legislation but the rules of any of the regulated professions will also have to be changed, if they contain such a ban. The parent Department(s) of the regulated profession(s) in question will be required to ensure that the profession(s) make the necessary changes to their rules. No outright bans have been brought to the attention of this Department by any other Department.

Article 24 also stipulates that any advertising by the regulated professions must comply with professional rules, in conformity with Community law, which relate to the independence, dignity, etc. of the professions and in a manner consistent with the specific nature of each profession. Professional rules on commercial communications must be non-discriminatory, justified by an overriding reason relating to the public interest and proportionate.

2.5.4 Article 25 – Multidisciplinary Activities

Member States must ensure that providers are not (a) required to exercise a given activity on their own or (b) prevented from doing so with others. The regulated professions and providers of certification, etc., services, however, may be subject to such restrictions where justified to ensure their independence and impartiality.

Article 25 also provides that where multidisciplinary activities are authorized, Member States must ensure that there are no conflicts of interest, that independence and impartiality required for certain activities is secured and that the rules governing ethics and conduct for different activities are compatible.

The provisions of the Regulations transposing this article are confined to broad principles leaving more detailed rules to sectoral legislation and/or the rules of the regulated professional and certification bodies.

Article 25 is the fourth and final article that is subject to reports to the Commission under the screening process. The report will indicate what providers are subject to requirements restricting their right to engage in multidisciplinary activities, the nature of the requirements and the reasons they are considered to be justified.

2.5.5 Article 26 – Policy on Quality of Services

Under Article 26 Member States, in cooperation with the Commission, are required to encourage providers to take certain action on a voluntary basis to ensure the quality of services, by, for example, the certification or assessment of the activities of service providers by independent bodies and the drawing up of charters by professional bodies at Community level.

Member States, in cooperation with the Commission, are also required to encourage, etc:

· professional bodies and others to cooperate at Community level to promote the quality of services, especially by making it easier to assess the competence of a provider;

· the development of independent assessments, notably by consumer associations, about the quality and defects of service provision and the development at Community level of comparative trials or tests and the communication of the results;

· the development of voluntary European standards with the aim of facilitating compatibility between services supplied by providers in different Member

· States, the provision of information to recipients and the quality of service provision.

Article 26(2) requires Member States to ensure that information on the significance of certain labels and the criteria for applying labels and other quality marks relating to services can be easily accessed by providers and recipients.

The important point to remember about Article 26 is that it is largely aspirational but not completely so (viz., Article 26(2)). Furthermore, the Commission has stressed the importance of any initiatives under this article happening at Community, not national, level. The Commission accepts that drawing up standards is more difficult for services than for goods (the extent of after sales service to recipients would be more prominent, perhaps, in a service standard than in a goods standard). Some work at EU level has already started in this area.

2.5.6 Article 27 – Settlement of Disputes

Member States are required to take general measures to ensure that providers supply contact details, including an e.mail address, to which recipients, including those living in another Member State, can make a complaint. Member States are also required to take general measures to ensure that providers respond to complaints received in the shortest possible time and to make their best efforts to find a satisfactory solution to the complaint. The term “shortest possible time”, which is used in Article 27(1), is not defined in the Directive and the Commission has made clear that it is a matter for Member States to determine. The Regulations specify the timescale that service providers must meet to comply with this article.

Member States must take general measures to ensure that providers demonstrate compliance with the obligations in the Directive about the provision of information and its accuracy. 

With regard to financial guarantees that may be required for compliance with a judicial decision, Article 27 requires Member States to recognize guarantees lodged with a credit institution in another Member State where the credit institution operates in accordance with certain EU legislation.

Article 27 also requires Member States to take general measures to ensure that providers who are subject to a code of conduct, or who are members of a trade association or professional body that provides for recourse to non-judicial means of dispute settlement, inform the recipient of that fact and, in any document that presents their services in detail, specify how to access detailed information on the characteristics of, and conditions attaching to, the use of such a mechanism.

A service provider who fails to comply with certain provisions of Article 27 is guilty of an offence.

2.6 Chapter VI – Administrative Cooperation

There are 9 articles in this chapter (Articles 28 to 36), which is a crucial one in terms of the overall direction and future integration and operation of the Single Market in Services. It is transposed by Part 6 of the Regulations. Administrative cooperation is a growing feature of the Single Market in general and is seen as essential in making the internal market in services function properly. It creates trust and confidence in the Single Market between consumers and service providers, between consumers/service providers and Member States, between the Member States themselves and between the Commission and the Member States.

2.6.1 Article 28 – Mutual Assistance (General Obligations)

Member States are required to cooperate with each other to make sure that service providers availing of the Single Market are supervised.

2.6.2 Article 29 – Mutual Assistance (general obligations for Member State of Establishment)

This article covers the general obligations of the Member State of establishment, and requires, inter alia, the Member State of establishment to provide information on providers established in the Member State to other Member States when requested to do so.

2.6.3 Article 30 – Supervision of the Member State of Establishment

This article covers the obligations of the Member State of establishment where a service provider established there provides a service on a temporary basis in another Member State.

2.6.4 Article 31 – Supervision by the Member State where the Service is Provided

This article covers the supervision of a service provider in the host Member State. The host Member State is responsible for the supervision of any provisions imposed under Articles 16 and 17 of the Directive. As regards other requirements, the host Member State and the Member State of establishment share supervision of the service provider.

2.6.5 Article 32 – Alert Mechanism

A host Member State is required to inform the Member State of establishment, any other Member States concerned and the Commission, within the shortest possible time, about activities that could seriously affect the health or safety of persons or the environment in the host or other Member States. 

2.6.6 Article 33 – Information on the Good Repute of Providers

This article provides for the provision by a Member State, at the request of a competent authority in another Member State, of information about, inter alia, criminal sanctions imposed on a service provider. Implementation of this article must comply with rules on the provision of personal data.

2.6.7 Article 34 – Accompanying Measures

This article provides for accompanying measures to facilitate the exchange of information between Member States, and also the exchange of officials in charge of the implementation of this chapter.

2.6.8 Article 35 – Mutual Assistance in the event of case-by-case Derogations

This article sets out the procedures to be followed by Member States when it is intended to avail of the case-by-case derogations provided for in Article 18 – the “normal” procedure (Article 35 (1-5)) and the “urgency” procedure (Article 35 (6)).

The "normal" procedure

The normal procedure is based on a prior consultation between the Member State that intends to take measures with regard to a service provider and the Member State of establishment of that service provider. It consists of two steps:

(1) A first step in which the Member State where the service is provided (the host) requests the Member State of establishment to take measures with regard to a provider and supplies the latter with all relevant information. The Member State of establishment then carries out the necessary checks and informs the host Member State of the measures it has taken or intends to take. Where it does not intend to take measures, it has to provide the reasons for this.

(2) A second step in which the host Member State – if it is not satisfied with the measures taken by the Member State of establishment and still intends to take a measure on the basis of its own legislation – has to notify the Member State of establishment and the Commission of its intention, stating the reasons why it considers that the measures taken by the Member State of establishment are inadequate/insufficient and why it believes the measures it intends to take are justified and proportionate. The host Member State can then take these notified measures after 15 days following its notification unless the Commission has adopted a decision to the contrary.

The "urgency" procedure

In cases of urgency the host Member State can take measures based on its own legislation relating to the safety of services without prior consultation of the Member State of establishment. In those cases, the host Member State is obliged to notify the measures, within the shortest possible period of time, to the Member State of establishment and the Commission, stating why it considers the matter is urgent.

2.6.9 Article 36 – Implementing Measures

This article provides that the Commission, in accordance with the comitology procedure (Article 40), shall adopt implementing measures whereby non-essential elements of this chapter may be amended and supplemented.

2.7 Chapter VII – Convergence Programme

Articles 37 to 43 make up Chapter VII. Articles 37 and 43 are transposed by Part 8 of the Regulations. Article 42 is being transposed by a separate statutory instrument. This chapter focuses on the continuation of work towards the creation of a true Single Market as opposed to a purely legal/administrative arrangement. It covers areas such as codes of conduct, measures for additional harmonization, mutual evaluation of reports to the Commission, the Committee procedure to be put in place, a timetable for review of the Directive and the protection of personal data.

2.7.1 Article 37 – Codes of Conduct at Community Level

Article 37 requires Member States to encourage, etc. the drawing up of codes of conduct at Community level by, inter alia, professional bodies, aimed at the provision of services or the establishment of a provider in another Member State. Any codes of conduct drawn up must be available electronically.

2.7.2 Article 38 – Additional Harmonization

This article requires the Commission to assess the possibility, by 28 December 2010, of presenting proposals for harmonization instruments in relation to:

· Access to the activity of judicial recovery of debts, and

· Private security services and transport of cash and valuables.

There are no requirements for Member States in relation to this article at present, except to note that proposals may be forthcoming in these two areas in coming years.

2.7.3 Article 39 – Mutual Evaluation

This article requires Member States to report to the EU Commission on the results of their review of legislation under a number of earlier articles (described in greater detail in Chapter 4, screening). A process of mutual evaluation will also be set up under this article, which will ensure transparency and peer review. This process is expected to provide an opportunity for Member States to modernize their legal and administrative frameworks.

Reporting under Article 3 9(1) is in principle a once-off exercise, followed by a process of mutual evaluation involving the EU Commission, the other Member States, interested parties and the Committee referred to in Article 40. Reporting under Article 39(5) is, by contrast, an on-going process because there is a continuing obligation on Member States to report any changes in the requirements, including new requirements they apply to service providers from another Member State. This is aimed at achieving transparency and legal certainty for service providers, in particular SMEs, wishing to provide cross-border services.

2.7.4 Article 40 – Committee Procedure

This article provides for a Committee to be set up to assist the EU Commission. This is a common administrative solution that allows Member States and the EU Commission to monitor and oversee the operation of a Directive on an ongoing basis.

2.7.5 Article 41 – Review Clause

This article requires the EU Commission to undertake a review on the application of this Directive, to be presented to the European Council and the European Parliament, by 28th December 2011 and every three years thereafter.

2.7.6 Article 42 – Amendment of Directive 98/27/EC

This article amends the Directive on Injunctions for the Protection of Consumers’ Interests, which was agreed on 19th May 199813, to include a reference to the Services Directive. The purpose of the Injunctions Directive is to stop commercial operators’ activities in a Member State from harming the collective interests of consumers in another Member State. 

13 OJ L 166, 11.6.1998, p. 51 et seq as transposed by the European Communities (Protection of Consumers’ Collective Interests) Regulations 2001 (S.I. No. 449 of 2001).

The Directive provides the means by which a body (in Ireland, the National Consumer Agency) can bring an injunction in the courts of another Member State to protect the interests of Irish consumers, whose rights are protected under a number of Directives, which will now include the Services Directive. Article 42 is being transposed separately by way of an amendment to the European Communities (Protection of Consumers’ Collective Interests) Regulations 2001 (S.I. No. 449 of 2001.

2.7.7 Article 43 – Protection of Personal Data

This article is intended to ensure the protection of personal data in line with the rules on the protection of protection of personal data as provided for in Directives 95/46/EC14 and 2002/58/EC15.

2.8 Chapter VIII – Final Provisions

2.8.1 Article 44 – Transposition

The articles in this chapter don’t have to be specifically transposed as their requirements are n fact met by the transposition process. This article requires Member States to have all legislative and other provisions necessary to transpose the Directive in place before 28th December 2009, and to communicate the text of those measures to the Commission.

14 OJ L 281,23.11.95, page 31 etseq as transposed by the Data Protection (Amendment) Act 2003, No. 6 of 2003.

15 OJ L 201, 31.7.2002, page 37 et seq as transposed by the European Communities (Electronic Communications Networks and Services) (Data Protection and Privacy) Regulations 2003, S.I. No. 535 of 2003 as amended by European Communities (Electronic Communications Networks and Services) (Data Protection and Privacy) (Amendment) Regulations 2008, S.I. No. 526 of 2008.

2.8.2 Article 45 – Entry into Force

This article states that the Directive shall enter into force on the day following its publication in the OJ. Publication occurred on 27th December 2006. Hence the Directive came into force on 28th December 2006.

2.8.3 Article 46 - Addressees

This article, which is standard, states that the Directive is addressed to the Member States.

3 Objectives and Options

3.1 Development Objective – Long Term Policy Objectives

The objective of the Services Directive is to create a single market for services, similar to the single market for goods that has operated for the past 15 years or so. It aims to eliminate obstacles to the freedom of establishment for service providers and to the free movement of services between Member States (whether remotely or where a service provider travels temporarily to another Member State). It also aims to give both services providers and recipients of those services the legal certainty they need in order to exercise the fundamental freedoms that are enshrined in the EU Treaty.

The Directive is aimed at abolishing a number of the legal barriers to trade in services. However, while it will also act to improve the quality of the information available to both service providers and service users (through measures such as Article 6 (PSC), and Article 22 (information on providers and their services)), it is unlikely to have much impact on non-legal barriers such as language and cultural issues. These will remain issues for service providers themselves to address.

While the barriers to trade in relation to goods were mainly physical barriers that were readily visible and relatively easily abolished, barriers to trade in the services sector are less tangible, in that they relate, for example, to operating and licensing requirements, which can vary across the Member States. It is not just the differences between such requirements that result in barriers to trade in the services sector; there can also be difficulties in accessing information about them.

Without action specifically targeted at removing unjustified barriers and making it easier to source information about, and to complete, necessary procedures, services are likely to continue to be traded at a level far below their potential. (Intra-EU trade remains significantly below intra-US trade.) Ireland and other EU Member States would thus miss out on the significant potential benefits of increased trade and better regulation in services, greater productivity, higher employment, more investment and a wider choice of better quality services at lower prices.

More competition in the EU internal market is also likely to make EU service providers better able to compete in global markets. In addition, there will be knock-on effects for other sectors of the economy. As recipients of services falling under the Directive benefit from reduced input costs, these savings in turn can be passed on in whole or part as reduced output costs. Business services in particular are key to the development and success of start-ups and growing firms in all sectors of the economy.

3.2 Immediate Objectives

The immediate objective of the current process is to ensure the transposition of the Services Directive in Ireland. This includes adopting the “horizontal” legislation (i.e., the European Union (Provision of Services Regulations 2010) and putting in place administrative arrangements to support the Directive’s requirements (e.g. the NPSC), while taking account of any concerns of stakeholders (Government Departments, business, consumers, social partners, etc.) during the transposition process. This objective fits with the current enterprise strategy and economic development objectives of the Government as set out in various reports and strategies previously referred to. Furthermore the transposition of the Services Directive will contribute to the achievement of the aims of Government policies and programmes.

Given the nature of the services sector, including the fact that it is populated by a predominance of SMEs and has a far more regional and diverse geographic spread than manufacturing, proposals such as the rollout of broadband and more general policies surrounding encouragement of entrepreneurship and innovation are all consistent with the objectives of the Services Directive.

There are also elements of other Government initiatives, such as the Better Regulation agenda, which aims to reduce the administrative burden on business by 25% in coming years, and which will be complemented by the work being undertaken as part of the implementation of the Services Directive.

The transposition of the Services Directive is a key goal of the Department of Enterprise, Trade and Innovation.The transition required of Ireland will be assisted by improving the Single Market in services, allowing Irish companies (especially SMEs) to operate with a lower administrative burden, to focus on business rather than bureaucracy, and to obtain access to the larger EU services export market. This, in turn, will help those companies to improve their competitiveness and will provide them with the necessary scale of market for innovative new services to be offered and for entrepreneurship to flourish.

The current vision for Ireland is of an open European economy, in an open-world trading system, one which supports economic modernizations, promotes business development and the sharing of technologies and best practices. It is a world in which capital, commercial enterprises and a mobile workforce can move between countries and regions with more ease than at any time in our history. The significance of a competitive framework for growth has probably never been more acute. Those countries and regions with favourable climates for growth will be rewarded both locally and on a global scale. This is important for Ireland, given our position as a small, open economy that has moved away from the gains of export competitiveness in recent years and is attempting to recover them.

Our aim is to remove unnecessary red tape and restrictions that may have previously inhibited dynamic thinking and innovation. Instead, we must concentrate on building new networks to strengthen entrepreneurship and innovation, and turn towards exports again as the means for economic growth in the future. Transposing the Services Directive will help to improve the long term conditions for doing business and will assist our services businesses seeking to do business abroad. 

We must also seek to capture the knock-on effects of investment and innovation. Rising living standards and growing purchasing power based on the economic growth outlined above will create a stronger consumer base than heretofore which, in turn, presents new marketing and growth opportunities for companies based both here and elsewhere in the EU. As disposable incomes rise, a greater proportion is spent on services; innovative companies can take advantage of that in their local markets.

In summary, the Services Directive fits well into the general policy remit of this Department and the Government, in terms of reducing regulation and improving the business environment, whilst also making efforts towards improving our national and European competitiveness. It also helps to build trust and confidence in the Single Market and provides important protection for consumers of services, including business consumers.

3.3 Consideration of Options

3.3.1 “Do Nothing” Scenario

This is not feasible for a number of reasons:

· The Services Directive has been adopted and must be transposed by all Member States of the EU.

· Realization of the benefits that are expected to accrue to consumers and business as a result of the creation of a Single Market for trade in services across the EU is dependent on the transposition of the Directive by all Member States.

3.3.2 Alternatives to Regulation/Deregulation

The various alternatives will be explored in greater detail in the next Section (3.4 – Regulation/Deregulation options), as that Section will look at the options in relation to individual elements of the Services Directive.

In a more general sense though, regulatory requirements are an integral part of the functioning of all services. There is a need to strike a balance between protecting the rights of service recipients and service providers, whilst at the same time giving them both sufficient latitude for the Single Market to work properly and fairly.

It is necessary to consider to what extent legislative instruments are required for individual elements of the transposition. Many of the elements do not require specific legislation, and of those that do, all can be undertaken by secondary legislation (a statutory instrument) under the European Communities Acts, rather than necessitating primary legislation (an Act of the Oireachtas). This is important in terms of the time taken to prepare the necessary legislative instruments, and also in the time taken to bring it through the Government procedures (both will require Government approval, but primary legislation has to go through all readings and Committee procedures in both the Dáil and Seanad before being signed into law by the President).

There were a number of areas where consideration was given to the exact form of body that would apply certain articles. These included issues such as the PSC (Article 6), the information bodies (Articles 7 and 21), the body providing access to procedures by electronic means (Article 8), and those involved in administrative cooperation (Chapter VI), in particular. 
The OECD undertook a review of the Irish Public Service (Ireland: Towards an Integrated Public Service), which was published in 2008. This made recommendations in relation to a number of areas, some of which are of relevance to the transposition of the Services Directive. These included using networked approaches to working rather than creating new structures (such as agencies or other quangos) and making greater use of e-government systems to deliver integrated and citizen-focused services.

There was also a need to consider whether it was sufficient for transposition to focus on complying with the essential requirements set out in the Services Directive. The fact that there is a review mechanism included in the Directive, which provides that proposals for amendment as appropriate may be brought forward by the EU Commission, is relevant here. The first of these reviews is to be completed by 28th December 2011 and subsequently every 3 years thereafter. As a result, amendments to the Directive may be adopted by the European Parliament and the Council in the future to ensure full market opening for services in the EU.

In essence, the aim of the Government was to ensure that the Services Directive was correctly transposed with measures that ensured simplification of the regulatory regime while maintaining consumer protection mechanisms, while at the same time, giving realistic and pragmatic options for services providers to access both the Irish and other EU Member States’ markets for services, with the necessary confidence that their rights would be protected.

3.3.3 The “Gold Plated” Option

Gold-plating refers to the practice of national bodies exceeding the terms of EU Directives when implementing them into national law. This can have the effect of putting businesses in the ‘gold-plating’ Member State at a competitive disadvantage in relation to other EU states where directives are implemented more literally.

Given that the overall aim and objective of the Services Directive is the removal of barriers and the simplification of procedures and other formalities applying to service providers and recipients, it would have been contrary to the spirit of the Directive, and to the ‘better regulation’ agenda generally, if, in transposing the Directive, we had gone beyond its requirements. Nor could we have done so without transposing the Directive by way of primary legislation.

3.4 Regulation/Deregulation Options

Not all elements of the Services Directive needed to be specifically transposed into Irish law. Many of the articles are general articles and did not require specific measures in themselves. Some provisions are of an administrative nature (e.g. Article 6) and are being transposed administratively (by the creation of the NPSC, which is, however, also referred to in the Regulations). Some provisions will be fulfilled through the undertaking of the screening and reporting process, which will be described in greater detail in Chapter 4. Some provisions are being transposed through the transposition process itself. Some provisions are addressed to the European Commission and not the Member States.

The European Commission’s Handbook on the Implementation of the Services Directive should be read in conjunction with this RIA. It provides valuable clarification about most of the provisions of the Directive. The Handbook is available on the website of the Department of Enterprise, Trade and Innovation at http://www.entemp.ie/trade/marketaccess/singlemarket/servicesdirective trans.htm.

The main requirements of the Services Directive were outlined in Chapter 2, as part of the explanation of the various articles included in the Directive. However, those that will require concrete actions are examined in greater detail below.

Article 6

IMU will, at least initially, be the NPSC for Ireland for the activities covered by the Directive. The legislation provides, however, for a point of single contact (PSC) to be established for particular services by agreement between the Minister and a particular body or bodies. The NPSC (www.pointofsinglecontact.ie) has been operational since January 2010.

Article 7

The obligatory requirements set out in this article are being included in the transposing legislation and will be enforced by the body or bodies that have been given that function under the legislation.

Article 8

This was the most difficult article of the Directive to transpose because it imposes technical obligations on Member States that are very challenging. Detailed work was undertaken at EU level involving the Commission and the Member States on the necessary steps to meet the requirements of this article. In addition, at national level a separate statutory instrument (the Electronic Commerce (Certification Service Providers Supervision Scheme) Regulations 2010 (S.I. No. 233 of 2010)) was made by the Minister for Communications, Energy and Natural Resources to enable Ireland to comply with the agreement reached at EU level on the steps necessary to transpose this article, which are set out in Section 2.2.4.

Article 21
The European Commission recommend taking a gradual approach to applying Article 21 rather than creating huge “information cemeteries”. The Department agrees with the Commission. The Department identified a “fit” between the ECC Network and Article 21 as far as consumers are concerned. This was supported by consideration being given by other Member States to the use of the ECC Network. The Department also identified a fit between the EEN in Ireland and Article 21 as far as businesses are concerned. Further information about the arrangements in relation to Article 21 is out in Section 2.4.6.

The bodies designated as the Article 21 bodies for Ireland were formally communicated to the Commission as required under Article 21(2) and the Department of Enterprise, Trade and Innovation will liaise regularly with the bodies about Article 21 issues. The Regulations give the Minister the right to confer Article 21 functions on bodies, by agreement with them, and to remove Article 21 functions from bodies, following consultation with them.

Enforcement and Compliance Measures

Part 7 of the Regulations makes provision for the enforcement of the Regulations. Under this part, the Department will maintain a register of bodies in the State who are competent authorities for the purposes of the Regulations and who will have enforcement functions that are set out in certain provisions of the Regulations. The register will be published on the Department’s website and will be amended/updated, as required. 

Due to the number of services covered by the Regulations (which will grow as the number of services grows), it would not have been practical to list the relevant competent authorities in the Regulations. The list would have been subject to constant additions/changes (requiring changes to the legislation) as new competent authorities were created or existing ones merged with others.

Competent authorities must self-identify and apply to the Minister to be entered on the register within three months of the coming into force of the Regulations. The Minister will not enter a competent authority in the register unless he is satisfied that it is a competent authority for the purposes of the Regulations. In addition, the Minister can direct a body to make an application to be included on the register if he believes that the body is a competent authority for the purposes of the Directive and the Regulations and has not applied to be included on the Register. Any body included in the register will be responsible for enforcing the relevant provisions of the Regulations insofar as the service that it regulates is concerned. 

The traditional practice of using criminal sanctions for breaches of a Directive, as transposed, is not being followed in the Regulations. Instead, Regulation 48 provides that where a service provider is not complying with the Regulations the relevant competent authority can apply to the High Court directing the service provider to comply with the Regulations. In addition, the Minister can ask the High Court to direct a competent authority that is failing to comply with its obligations under the Regulations to do so. In both cases, the High Court can make an appropriate order, including in relation to costs.

Chapter VI– Administrative Cooperation

The legal requirements relating to administrative co-operation are being transposed by Part 6 of the Regulations. The Internal Market Information (IMI) System, which is also mandatory, for the Services Directive under Commission Decision 2009/739/EC, OJ L 263 of 7 October 2009, requires competent authorities to directly contact each other and to easily exchange information about the activities of service providers. In effect, it provides for the policing of service providers by the Member States wherever the providers are operating in the EU, be it their own Member State or another. It is currently being put in place by the Department of Enterprise, Trade and Innovation. It is a major administrative feature of the transposition process and will be a significant ongoing feature of the administration of the Regulations.

4 Screening

4.1 Screening Requirements

As outlined in Preamble (1) of the Services Directive, one of its main aims is the “elimination of barriers to the development of services activities between Member States”, seeking the promotion throughout the EU of, inter alia, “a harmonious, balanced and sustainable development of economic activities”. Preamble (2) outlines the need for Member States to “eliminate restrictions on cross-border provision of services”, with Preamble (3) referring to the fact that many of the existing barriers “often arise from administrative burdens, the legal uncertainty associated with cross-border activity and the lack of mutual trust between Member States”. However, there is an acknowledgement in Preamble (4) that, achieving a fully functioning Single Market, whilst at the same time ensuring an advanced European social model, will require the right balance to be reached between market opening and preserving public services and social and consumer rights.

It was with this balance in mind that all Member States were required to screen their existing legislation, including regulations for service providers and authorization schemes for establishment and/or providing services on a cross-border basis. The basis for screening is outlined in a number of articles in the Directive, and Member States were required to report back to the European Commission in relation to certain screening requirements.

The main considerations in relation to screening are those aspects of legislation, authorization schemes, etc. that:

· Require simplification (Article 5)

· Affect the establishment of a service (Article 9)

· Relate to the duration of authorization (Article 11)

· Are prohibited by the Directive (Article 14)

· Are not prohibited but require justification (Article 15)

· Affect the delivery of a service (Article 16)

· Restrict the joint exercise of different activities (Article 25 on multidisciplinary activities)

Chapter II (Administrative Simplification) outlines the basic premise of screening:

“Member States shall examine the procedures and formalities applicable to access to a service activity and to the exercise thereof. Where procedures and formalities examined under this procedure are not sufficiently simple, Member States shall simplify them.” (Article 5(1)).

Some of the relevant definitions are included below for information, as provided in Article 4 of the Directive:

“ ‘authorization scheme’ means any procedure under which a [service] provider or recipient [recipient is also defined and means any legal or natural person consuming a service] is in effect required to take steps in order to obtain from a competent authority a formal decision, or an implied decision, concerning access to a service activity or the exercise thereof;”,

“‘competent authority’ means any body or authority which has a supervisory or regulatory role in a Member State in relation to service activities, including, in particular, administrative authorities, including courts acting as such, professional bodies, and those professional associations or other professional organizations which, in the exercise of their legal autonomy, regulate in a collective manner access to service activities or the exercise thereof;”.

The term “service” is also defined. It means any self-sustaining economic activity referred to in Article 50 of the EU Treaty and that is not excluded under Article 2 of the Directive.

Member States were required, in relation to their existing legislation, authorization schemes and other procedures, etc. to:

· Examine the procedures and formalities that applied to access to a service activity under their aegis and to make those procedures simpler (Article 5(1))

· Identify the authorization schemes they operated (whether based upon legislation or some other rule) and to make sure that they complied with Article 9(1)

· Identify the "grey area" requirements [Article 15] that they intended to retain and to justify their retention (Article 15)

· Identify where they proposed to derogate from the right of free movement of services and why they felt justified in doing so (Article 16), and

· Specify the restrictions on multidisciplinary activities that they planned to retain under Article 25.

Member States were required to take account of Article 14 (prohibited requirements) when carrying out the screening process. Member States were indeed required to take account of every article in the Directive when undertaking screening, for example, Article 11, which prohibits Member States from providing authorizations for a limited period except in certain circumstances, and Articles 19 and 20, which prohibit Member States from imposing requirements restricting access to a service by recipients.

Screening, therefore, involved Member States checking all their rules relating to the exercise of or access to services covered by the Services Directive to ensure their compatibility with the Directive. The rules may be laid down in legislation, primary or secondary, in licensing requirements, in requirements restricting the number of persons who can provide a service in schemes operated by a local authority, etc. In other words, any rules, schemes, procedures, licences of any kind operated by the State at national or local level or by a State agency or body or by a professional organization that apply to services coming within the scope of the Directive had to be screened.

If EU legislation (other than the Service Directive) requires a certain national rule (e.g. an EU Directive provides that for a certain activity there has to be an authorization scheme), there is no need to change national law (indeed, we could not); however, if a certain national rule is based on an EU Directive without being actually required by it (e.g. if that Directive says that a Member State may introduce an authorization scheme for a specific sector and the transposing legislation provides for such an authorization), a Department must amend the transposing legislation if it considers it necessary to do so in order to comply with the Services Directive.

All Departments undertook the screening process throughout 2008 and 2009. It was a very extensive process involving detailed work within Departments and between Departments and bodies under their aegis. The range of legislation/other rules examined was very considerable. 
4.2 Reports to the EU Commission

Following the screening process, Member States were required to submit reports to the European Commission under four Articles - 9, 15, 1616 and 25 - summarizing the results. The necessary reports were submitted by Ireland completed through an on-line reporting mechanism called the Interactive Policy Mechanism (IPM), which was established by the European Commission. 
Although reports were not required under Article 5, all Departments were asked to take full account of Article 5(1) in the screening process. That said, the effects of Article 5 are likely to be felt more in the long term than the short term.

The reports were evaluated (“mutual evaluation process”) by the EU Commission as well as other Member States from the beginning of 2010. The mutual evaluation process is continuing. 

16 The requirement to make this report is set out in Article 39.
The European Commission is expected to submit a report to the Competitiveness Council and the European Parliament at the end of this year setting out the main results of the mutual evaluation process accompanied, where appropriate, by proposals for new initiatives.

4.2.1 Article 9

In the screening reports to the Commission under this Article, Member States had to identify their authorization schemes and give reasons why they were compatible with Article 9(1) of the Directive, i.e. how and why they complied with the philosophy and principles referred to above. The reports related to rules covering the right of establishment. 80 reports were submitted by Ireland.

4.2.2 Article 15

The second report to be provided to the Commission, under Article 15(5), required Member States to specify the “grey area” [Article 15] requirements that they intended to retain and the reason they consider those requirements comply with the three principles outlined in section 2.3.1 above. Member States were also required to set out the requirements they intended to abolish or make less stringent. This report also related to rules covering the right of establishment. Ireland submitted 26 reports under Article 15.

4.2.3 Article 16

The third report, under Article 16, required Departments to report on the national requirements related to the three principles referred to above in Section 2.4.1, which they believed they could justify under Article 16(3) of the Directive. This report related to rules covering the right of free movement of services. Ireland submitted 64 reports under Article 16. 

4.2.4 Article 25

The fourth report, under Article 25(3), required Departments to indicate what service providers (in particular, but not necessarily exclusively, members of the professions) were subject to restrictions on the right to operate in partnership with others. This report related to rules covering the right of establishment and free movement of services. Ireland submitted 2 reports under this article. 

4.3 Screening Process Adopted in Ireland

The Inter Departmental Committee (IDC) on the Services Directive agreed, on 30th April 2008, that every Department would be responsible for identifying all legislation and other rules that would need to be screened in relation to the Services Directive, for undertaking this screening and for submitting reports to the European Commission. Departments were supported in this function by guidance notes and bilateral consultations with IMU and by training provided by IMU.

The Government agreed at their meeting on 30 June 2009 that Departments would complete the screening process as a matter of urgency and would ensure that amendments to legislation, including primary legislation, and other rules, which were identified as necessary in order to comply with the Directive would be made before 28 December 2009. 

Although the screening reports are being scrutinized by the Department of Enterprise, Trade and Innovation, they remain the responsibility of the relevant Departments. 

4.4 Results of the Screening Process

The results of the screening process are still being analyzed and final decisions will be made about changes, if any, to legislation/administrative rules following the coming into force of the European Union (Provision of Services) Regulations 2010. Some aspects of the regulatory framework, notably the simplification of procedures (Article 5(1) of the Directive), will continue indefinitely as part of the “better regulation” agenda.

The screening exercise that was undertaken by all Government Departments and competent authorities identified the authorization schemes that apply to service activities. Subsequently, 172 reports were submitted to the European Commission through the electronic reporting mechanism devised for that purpose, 80 under Article 9, 26 under Article 15, 64 under Article 16 and 2 under Article 25.
4.5 Measures to be taken

The list of measures identified by Departments was discussed with the Attorney General’s Office. The latter requested additional information. All Departments have been asked for additional information and the matter will be followed up with them and with the Attorney General’s Office when the European Union (Provision of Services) Regulations 2010 come into force. The final list of changes will, subject to the approval of the Government, be published on the Department’s website. 

The Legislative Programme for the Government and Oireachtas for future years may be affected by the results of the screening process.

An important point to note about the Services Directive is that many of its provisions will have an ongoing effect on national legislation affecting services that come within the scope of the Directive. As such, provisions, such as Article 5(1) and Article 9, for example, should not be seen only as requirements to be met during the transposition of the Directive. They will continue to apply after the Directive has been transposed. Likewise, Article 15 (6) and Article 15(7) will have an ongoing effect on national legislation as will Article 3 9(5).

5
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5.1 Introduction

This RIA assesses the potential benefits to Ireland of the implementation of the Services Directive. Opening markets in the services sector has a positive effect on the whole economy. This is because the services sector does not operate in a vacuum but interacts with the rest of the economy. All sectors in the economy may use services, e.g. a manufacturing firm may use outsourced accountancy, legal, engineering, cleaning and/or catering services, to name just a few. Improvements in the services sector in areas such as prices and productivity will be transmitted to the output of manufacturing firms. Likewise, as the services sector grows, investment may continue to move away from manufacturing and into the services sector (a trend which has been apparent in recent years in Ireland as indicated in Chapter 1 of this RIA).

Consequently, simple calculations of benefits such as time saved, which are traditional measures for cost benefit analysis (CBA), will not capture the full potential benefits of the implementation of the Services Directive. There are, however, numerous estimates of the benefits of reducing global barriers to trade in services, developed to support the negotiations on liberalizing world services trade in successive rounds of the WTO talks under the GATS, which illustrate the extent to which trade in services is currently restricted and the scale of the potential benefits. Some of these are presented in Section 5.2 below.

The preferred method of measurement in relation to services is to use an economic model of the whole economy, which, while not a precise method, provides an indication of how large the benefits may be by trying to capture the effects of a more competitive market.

The RIA Guidelines, which were produced by the Department of the Taoiseach in 2005, include a requirement for the assessment of the costs and benefits of all major projects. This is echoed in the RIA Toolkit, developed by the (then) Department of Enterprise, Trade and Employment as a practical users guide for RIA. As indicated above, a traditional CBA method is not appropriate in this context. However, Ireland's national policy and advisory board for enterprise, trade, science, technology and innovation, Forfás, has undertaken a study on the impact of the Services Directive on Ireland, based on models developed around the Services Directive by Copenhagen Economics, a Danish consultancy firm. This has been used as the basis for a CBA for the purposes of this RIA and is included in Section 5.4 below. More qualitative issues in relation to impacts are considered in Section 5.5 (Potential Impacts) later in this chapter.

5.2 Academic research

5.2.1 Benefits of the EU Single Market

The EU Commission’s research into the impact of 10 years of the Single Market Programme reports that, in 2002, EU GDP was 1.8 percentage points, or €165bn higher, than it would otherwise have been, due to the operation of the Single Market, and that 2.5 million jobs had been created since 1992.

A follow-up Commission review, completed in 2007, showed further improvements across the entire EU economy with an increase of 2.15% in the EU’s GDP and 2.75 million extra jobs over the period 1992-2006 attributed to the Single Market. In 2006 alone, there was an additional increase in prosperity of €518 for every citizen brought about by the Single Market. Intra-EU trade relative to GDP rose by 30% between 1995 and 2005. Cross-border investments have also increased, with the share of total foreign direct investment inflows in ex-EU15 Member States originating from other ex-EU15 countries rising from 53% in 1995 to 78% in 2005. Apart from benefits to companies from more open and competitive public procurement rules, governments had more money to spend on priorities such as health and education, with studies pointing at savings of from 10% to 30%. As well as economy-wide benefits, there have been many other specific benefits for citizens and business, some of which are mentioned below.

The free movement of goods and, to a lesser extent, of services has given consumers a wider choice of high quality goods and services, at, in many cases, lower prices. Consumers have full consumer rights when shopping outside their own country within the EU. Specific European legislation is in place, for example, to ensure high levels of product safety requirements, to combat and prevent misleading advertising and unfair terms in contracts, to define air passenger rights and to make it easier to open a bank account in another Member State. Meanwhile, businesses have access to a single market of close to 500 million people. This allows larger businesses to benefit from economies of scale (including through better connected and cheaper transport, telecommunications and electricity networks), while SMEs can access new export markets that may previously have been non-viable in terms of export costs and bureaucracy. For many SMEs, the single market has provided a test bed and a springboard for expanding into wider global markets. The absence of border bureaucracy within the EU and the spread of the euro have cut delivery times and reduced costs. For example, previously the tax system alone required 60 million customs clearance documents annually. Today, at a time when more trade is being done across borders and involving many more companies, these are no longer needed.

The free movement of persons has facilitated EU citizens wishing to travel to other Member States, for example to study abroad (e.g. 1.5 million young people have completed part of their studies in another Member State under the Erasmus programme). EU citizens also have the right to work in Ireland (with the exception of some from Bulgaria and Romania) and to live in other Member States, with more than 15 million citizens having moved across borders to work or to enjoy their retirement. EU migrant workers enjoy the right to equality of treatment as regards employment, remuneration and other conditions of work, as well as social and tax advantages. Their family members, regardless of their nationality, can accompany them.

The free movement of capital allowed access to new sources of finance, contracts and funding for business. The integration of financial services meant cheaper sources of finance for businesses of all sizes and liberated listed companies from having to comply with 27 divergent sets of national rules when they want to raise money. Companies can also bid for contracts to supply goods and services to public authorities in other Member States thanks to the opening up of public procurement rules.

Other developments have resulted in it being easier to start or buy a business, with improvements such as the reduction in the cost of and length of time needed to complete administrative procedures involved. European competition law provides for a level playing field in terms of the regulation of anti-competitive agreements and practices, mergers and acquisitions, public procurement and state aid within the EU. Mergers among European companies registered in different EU countries can now be facilitated by creating a “European company”.

EU standards and labels have been harmonized across the EU. The use of the mutual recognition principle means that in most cases, even where there is no harmonization of technical specifications or rules, companies only need one authorization (from their home Member State) to provide a product anywhere in the EU.

In addition to measures aimed at the opening up of the Single Market, the Commission and Member States have created a number of networks and problem-solving tools such as SOLVIT18, which provides access to information, and assistance in resolving issues, concerning single market rights and obligations.

A review of the effects of the Single Market on Ireland, undertaken by Forfás and published in early 2008, provided, through a combination of consultation and analysis, a good picture of the positive impact the Single Market has had on Ireland and our economy. It confirmed that the Single Market has been important both for the growth and diversification of Irish trade and in terms of enhancing the attractiveness of Ireland for foreign direct investment. It recognized that structural factors that shape which countries Irish companies are most likely to do business with (distance, language barriers, cultural connectivity, etc.).


18 SOLVIT is an informal problem-solving network launched by the European Commission in 2002 to solve problems that citizens and businesses are experiencing with the public administrations of Member States. The problems must be associated with a denial of their Single Market rights due to Single Market law not being applied properly. There are SOLVIT Centres in all EU and EEA States.
The Review also looked in detail at Irish consumers and the Single Market. It concluded that the Single Market has delivered real benefits for consumers, in terms of the range and quality of the goods and services available, and has made it easier for Irish consumers to purchase goods from other Member States (and indeed the fact that much of our consumer protection legislation has its origins in Europe).

While a number of areas were identified as requiring further attention, the Review concluded that overall “the Single Market is working well. Ireland has had a positive trading relationship with the rest of Europe since the removal of trade barriers in 1993.” (p. 87). Continued involvement in the Single Market can only continue to benefit consumers and businesses while offering continued opportunities for Government to propose and implement policies for improvements for all European citizens.

In the context of the current severe economic downturn, the Single Market is widely acknowledged as having become even more important, and critical to our economic recovery. On 1 March 2009, the European Council reaffirmed the central role of the Single Market as the framework for economic recovery. 

5.2.2 Global Services Studies

Hufbauer & Warren (1999) assessed the external barriers to services trade for selected industries and countries at the end of the Uruguay Round19. According to their results, the EU’s external barriers to trade in services are twice those of the USA and Japan in wholesale and retail distribution and are relatively much higher in transport, storage and communications.

A study by the Australian Productivity Commission (2000) estimated that the world as a whole would be more than US$130 billion better off if all post-Uruguay barriers to trade in services were eliminated. The lion’s share of this benefit would go to developing countries, because economies with higher initial levels of protection tend to gain the most (as a percentage of GDP), but the study also predicts substantial benefits to developed economies.

A literature review by the OECD outlines the main models, assumptions and results of 13 empirical studies analyzing the impact of liberalizing global services trade. The benefits of removing the barriers are shown to outweigh the costs under all modelling assumptions. The estimates of the EU’s share of the benefits range from 0.1 to 1.9 per cent of EU GDP, or €8.8bn to €167.7bn in terms of 2001 EU GDP.

A Trade Note from the World Bank (2003) pointed to recent research which concluded that “the increase in real income from a cut in services protection by half would be five times larger than that generated from comparable goods trade liberalization”. The Note also pointed out that “sound domestic regulation - ranging from prudential regulation in financial services to pro-competitive regulation in a variety of network-based services – will be critical to realizing the benefits from services liberalization”.

5.2.3 Studies on the EU Services Directive

There have been numerous studies carried out specifically on the Services Directive. These have included various papers from the European Commission, such as the services strategy previously mentioned (which first proposed a horizontal Directive) and the impact assessment of the initial draft Directive. Independent research on the Directive was also carried out by Copenhagen Economics and was used by many Member States in looking at the possible impacts of the Directive on their own markets (as indeed was done in Ireland by Forfás – see Section 5.4 below).

The OECD undertook a study on the proposal in 2005, which concluded that “easing of regulation will play an important role in boosting economic growth in services by increasing the potential for specialization and economies of scale by improving the competitive environment. Given the key role of services, this in turn will affect the performance of the entire economy” (Vogt).

A number of other Member States also conducted their own studies on the impact of the Directive across the EU or in their own country. The United Kingdom undertook a number of studies, which it made available on the website of the Department of Business, Enterprise and Regulatory Reform. The Netherlands Bureau for Economic Analysis also conducted a number of studies on specific sectors and barriers for services in general. (The reports are also available on the website of the Department of Enterprise, Trade and Innovation.)

The broad conclusion reached by the various studies is that the Services Directive will improve the operating environment for services providers within the EU, as well as improve the quality and range of services available to consumers (be they individuals or companies) and reduce the prices of those services for consumers.

5.3 Economic Impact of Barriers to Trade in the EU

Businesses and consumers can have considerable difficulty in obtaining, with regard to services, precise information on the regulatory framework, the competent authorities and the procedures applied in other Member States. Furthermore, companies and consumers are often not aware of the principles of the Single Market, which allow them to challenge unjustified or disproportionate measures or to enforce their right to supply or receive services. In addition, cultural and language barriers, and the tendency of some companies to think only in terms of their domestic market, can make life difficult for consumers.

Barriers to trade that can impact on service providers and the economy as a whole, can be categorized as follows:

· Higher administrative burdens

· Efficiency losses at the firm level, and

· Efficiency losses at the economy-wide level.

5.3.1 Higher Administrative Burdens

Service providers that establish abroad or trade across national borders face higher administrative burdens than those that do not operate outside the domestic market. That is because they must comply not only with the rules, regulations and administrative formalities of their home Member State but with those of the host Member State as well.

The fact that many of these costs are independent of firm size means that many SMEs, which form a large proportion of service providers in Ireland, are disproportionately more adversely affected, with the greatest burden of all falling on micro-businesses (those employing less than 10 people). In extreme cases, these costs may be sufficiently large that they act as a barrier to entry, deterring the small service providers from starting up or operating in another Member State.

The cost of doing business in another Member State may be greater in the case of an Irish service provider than for a service provider from another Member State operating in Ireland. This is because the process of starting up a business in some Member States can be significantly longer and more complex than it is in Ireland.

5.3.2 Efficiency Losses at the Firm Level

Differences in national rules applying to many aspects of business life can prevent service providers adopting the most efficient business models and practices, and limit their ability to respond quickly to changing economic circumstances. Examples of such differences can occur, inter alia, in relation to areas such as advertising, limits on multidisciplinary activities, regulations on educational requirements, required licences, obligatory membership of professional organization, nationality requirements for management and liability insurance.

Given the integration of services into manufacturing, the impact of such barriers is felt in all sectors of the economy as barriers to one service trigger knock-on effects in other services and in the wider industrial economy. Services are often interdependent and feature as inputs at each stage of the service provider’s business process. For example, an operator of retail stores established in one Member State and wanting to establish in a number of other Member States might wish to use the services of the real estate agents, shop designers, architects, engineers, construction companies, banks and insurance companies with whom he works in his Member State of origin. This may, however, be impossible because of barriers affecting those service providers who may not have, say, the authorizations or qualifications required in the other Member State. As a result, the establishment of the retailer in the other Member State may be delayed or rendered more costly and difficult, which in turn affects the services he provides to manufacturers and consumers.

Barriers result in considerable costs for companies engaging in activities across national boundaries. A service provider seeking to enter a market, whether through establishment or cross-border service provision, may have to bear significant costs associated with complex legal assistance. Such assistance may be required, for example, to determine whether an existing business model can be transposed or whether parts of it, such as the promotional strategy, will have to be altered. These

costs are additional to costs resulting, in particular, from different languages or cultural differences in commercial and consumption habits. Since barriers may occur at each stage of the business process, costs can multiply throughout the provision of the service.

Furthermore, in addition to legal assistance costs, a company can incur significant costs in adapting a business model so that it complies with the rules and regulations of the host Member State. For example, a service provider may be required to separate out its activities because of restrictions on multidisciplinary activities.

Barriers to using the same business model throughout the Single Market also prevent companies from taking advantage of possible economies of scale. Furthermore, opportunities to exploit potential economies of scale may be further reduced, since the costs of entering the market in a particular Member State are unlikely to be offset by savings arising in another. This is especially relevant in the case of knowledge-intensive professional services such as accountancy, legal and tax consultancy, architecture and engineering.

The consequence of these negative effects is a general less than optimal allocation of resources within the companies concerned, limiting investment in innovation and differentiation of services. Given the key role of services, this in turn affects the performance of the entire economy.

5.3.3 Efficiency Losses at the Economy-wide Level

Many of the costs associated with entry into the services markets in another Member State are ex ante costs – they are payable in advance of entry as a series of compliance costs for licences, authorizations, etc. These compliance costs are felt at each stage of a business activity, resulting in a multiplier effect. Moreover, such ex-ante compliance costs may have to be paid before a company can even decide whether or not to enter another Member State’s market.

SMEs are prominent in the services industry, but their prospects for cross-border growth are significantly hampered. Examination of national legal requirements and administrative practices and assessing the possibility of offering a service can require almost the same up-front investment in legal advice regardless of whether the company is large or small20. SMEs are hit much harder than their larger rivals in this regard and, as a result, will either be dissuaded from cross-border activities altogether or will be put at a clear competitive disadvantage compared to domestic operators. Such barriers can also put an effective brake on the economy given the role of SMEs as a key driver of productivity growth, promoting not only greater competition but also enterprise and innovation.

The European Commission has acknowledged that SMEs in small and peripheral Member States such as Ireland seem to be particularly disadvantaged. 

20For example, a German study indicates that external costs of legislation hit SMEs
disproportionately. “Externe Kosten von Rechtsvorschriften, Möglichkeiten und Grenzen der Ökonomischen Gesetzesanalyse, Institut für Weltwirtschaft an der Universität Kiel, H. Dicke, H. Hartung, 1986. See also “Regulation and Small Firms”, progress report from the Better Regulation Task Force, 1999.
As such, SMEs may become an attractive target for acquisition by larger companies because of their significant local knowledge, experience and innovation potential.

In general, lengthy and complex administrative procedures, strict eligibility on market criteria (e.g. in professional services) and restrictions on nationality and residency can all act as barriers to entry. For example, high barriers to entry can restrict competition

from new service providers – domestic and foreign – hampering productivity growth, limiting consumer choice and keeping prices unnecessarily high. As a result, the economic benefits to the providers and recipients of services in Member States are reduced.

As such, it is the service users, in particular, consumers, who pay the price for these restrictions through not being able to benefit from a greater variety of better quality and competitively priced services. Ultimately this affects their quality of life. 

They suffer directly when administrative and legal requirements prevent them from using services offered from other Member States, or they suffer indirectly when existing barriers dissuade companies from offering their services to customers in other Member States or result in higher prices, less differentiation and lower quality. Finally EU citizens suffer from the lost job creation potential of the services sector as a whole.

CPB, the Netherlands Bureau for Economic Policy, has undertaken a number of studies in relation to trade in services in recent years, and has indicated that services trade in the EU could triple if the differences in regulation were to disappear  completely, resulting in identical regulation in the EU. CPB has also forecast that the implementation of the Services Directive will diminish differences in regulation so much that trade could increase by 30 per cent to 60 per cent. This represents a growth of total intra-European trade by 2 to 5 per cent, because services trade is still tiny compared to trade in goods. This would prove a great benefit to businesses and consumers alike.

5.4 Costs/Benefits of transposition of Services Directive

5.4.1 Cost – Benefit Analysis

The open trade policies pursued by successive Governments have undoubtedly brought benefits to the Irish economy. Nonetheless, it does not necessarily follow that further trade liberalization will be unambiguously positive for all companies or industries. There are various ways in which further services trade liberalization may impact on the Irish economy. According to material provided by Forfás, given the current shape of the EU services industry, further trade liberalization could have five major impacts on Irish firms, Irish consumers and Irish welfare:

· Irish firms exporting services will gain easier access to EU country markets where they currently face significant non-tariff barriers. This is the export penetration effect of further trade liberalization.

· Irish firms supplying services to consumers on the Irish market will face greater competition from firms in other European countries. This greater competition will come from the removal of non-tariff barriers that currently protect the home market advantage of Irish firms. However, what will be pain for Irish firms will be a gain for Irish consumers, who will enjoy lower prices and a wider variety of goods as a consequence. This is the import penetration effect of further services trade liberalization. Taken together, the export and import penetration effects overall will have a positive welfare effect on the Irish economy arising from the reallocation of resources away from protected import-competing sectors towards more competitive exporting sectors. This reallocation of resources leads to a gain in allocative efficiency for the whole economy, although there could be adjustment difficulties for individual firms as they face the new challenges and opportunities.

· The impact of liberalizing trade in services is fundamentally different to the impact of traditional tariff liberalization in one important respect. Tariff barriers reduce allocative efficiency in the economy but they also yield government revenue to offset the higher costs borne by consumers. Barriers to trade in services generally are purely cost increasing. As there is no tariff revenue accruing to the home country government as a result of these restrictions, any reduction in domestic prices if liberalization leads to supplies being sourced in more competitive third countries can only have a positive effect on domestic welfare. This is referred to as the trade efficiency effect of further trade liberalization.

· Fourthly, many of the measures envisaged in the Directive, while necessary for the successful completion of the Single Market for services, will also have a very substantial affect in both increasing the level of competition within the Irish economy, and reducing the level of unnecessary and unwarranted administration. This will clearly have substantial benefits for Irish consumers and businesses, even in the absence of any change in the ability of non-Irish service providers to trade in Ireland, or the ability of Irish service providers to access EU markets. This is referred to as the regulatory reform effect of further services trade liberalization.

· Finally, the effects of trade liberalization highlighted above represent static effects. Static effects result in a once-off jump in the level of national income, though the country continues enjoying this higher income every year. However trade liberalization may also set in motion effects that only play out over time. Such effects are referred to as dynamic effects of further services trade liberalization. The key development in theoretical economics to explain the importance of trade and other issues is endogenous growth theory, which highlights a number of channels whereby trade liberalization may promote development. A simple example is where the static effects are positive and result in a higher level of domestic GDP. If this permits higher levels of domestic investment, then there can be successively larger increments to GDP over time. Trade liberalization may also influence the location of foreign investment. For example, easier access to foreign markets may encourage more foreign firms to set up in the domestic economy. Trade liberalization may also raise the long-run rate of productivity growth in the economy, by increasing access to foreign knowledge. Because these dynamic effects are cumulative, their importance can quickly outweigh the economic significance of the static effects of trade liberalization.

5.4.2 Assessing Economic Impact

The nature of barriers to services trade, as opposed to goods trade, makes assessment of the economic consequences of services liberalization notoriously difficult, whether at global (WTO) or regional (EU) level. For example, in 2005 Forfás in conjunction with Trinity College Dublin produced a study of the economic consequences of WTO trade liberalization scenarios for Ireland. This paper acknowledged the complexity of impact assessment regarding services trade liberalization stating: “to model service liberalization requires quantitative estimates of trade barriers. However, unlike the case of agriculture and manufacturing, in services these barriers tend be qualitative rather than quantitative in nature. Such barriers include the existence of national monopolies in service sectors, restriction of certain activities to domestic firms or regulation on the establishment and operation of foreign service providers”.

Consequently, impact studies typically employ simulation estimates of barriers to trade in services, often calculating tariff equivalents of the barriers using a gravity model approach. Applying the result of a sample of these studies to the Irish services economy (see Table 3 below), Forfás believes, provides us with a reasonable guide as to what the impact on Ireland of implementation of the Services Directive might be.

	Ireland's Services Economy
	Gross value added 2006 (€m)
	Total Employment 2006 ('000)

	Wholesale and retail trade
	 15,884.40
	 266.60

	Hotels & restaurants
	   3,783.20
	 123.10

	Transport, storage, communications
	   7,951.80
	 167.10

	Financial intermediation
	 16,547.20
	   84.80

	Real estate, renting, business activities
	 30,052.10
	 188.20

	Public administration, etc.
	   7,702.50
	 106.20

	Education
	   7,627.60
	 143.90

	Health & social work
	 12,223.40
	 233.00

	Other community, social and personal service activities
	  4,619.60
	 101.20

	Total
	106,391.80
	1,414.10


Table 3: Ireland’s Services Economy  Source: CSO data

As some services are explicitly excluded from coverage by the Directive (e.g. financial services, road/rail transport, healthcare) Forfás based its calculations of the impact on Ireland on adjusted totals from those reported in Table 3 above. Having removed the employment and gross value added associated with financial intermediation, health/social work, and public administration services, and adjusted the gross value added and employment associated with education and transport services, the totals used for gross value added and employment calculations in this study were €106 billion and 1,414, 100 respectively.21
According to Forfás, Copenhagen Economics produced the most extensive economic impact assessment of the Services Directive in 2005. This study employed an analytical framework linking legal changes to economy-wide effects, and relied on detailed barrier data from 275,000 businesses of various sizes across the EU. The study predicts enhanced productivity, higher employment, increased wages and lower prices, with SMEs benefiting greatly, as barriers that mainly protect the large incumbent firms from competition and allow them to keep prices artificially high are reduced, making it easier for smaller firms to enter markets.

According to the research by Copenhagen Economics, the expected economic impact of the Services Directive is for gross value added in EU services sectors to increase, at a conservative estimate, by 1.1%. Net employment in services is expected to increase by 0.5% and average economy-wide real wages by 0.4%. 

21 For education services, the assumption is made that the Directive applies to 40% of services, based on employment data for public versus private provision. Thus gross value added is assumed to be €3 billion and employment 57,560. Regarding transport services, the assumption is made that the Directive applies to 15% of services, based on employment and gross value added data for land/water/air/cargo transport services versus travel and tourism services. Thus gross value added is assumed to be €1.2 billion and employment 25,065 for transport services.
The study also forecasts that the Directive will reduce average prices for services. For example, for regulated services such as legal and accounting services it forecasts an average reduction of 7.2%. Higher wages and lower prices will increase consumption in the EU, which in turn will lead to increases in demand for both goods and services.If these estimates are applied to the Irish services economy, Forfás believes that gross value added in services could be expected to increase by €1.16 billion per annum, net employment in services could be expected to increase by over 5,300 while average real wages in the services economy could increase by €93 million per annum22.

The predictions made in the Copenhagen study can, the authors say, be regarded as conservative, as statistical limitations and data shortages meant only about two thirds of the economic activity covered by the Services Directive was covered by the study.

Further analysis undertaken by the Netherlands Bureau for Economic Policy Analysis in 2005 investigated how the Services Directive could lower the intra-EU heterogeneity in product market regulation for services, and what effect this would have on bilateral trade and investment in the Single Market for services. Overarching the research is the realization that heterogeneity in regulation is a burden both for exporting and investing. By reducing the heterogeneity in barriers to competition, trade and investment, the research estimates the Directive could increase intra-EU commercial services trade by as much as 62%. Ireland is among a group of six countries (which includes the largest EU countries), which may gain between 40 and 50% on intra-EU services exports. When applied to CSO data for 2008, Forfás would expect to see the value of Irish services exports rise by €13-€16 billion per annum. In addition, this study employed empirical results to show that the size of bilateral foreign direct investment (FDI) stocks is seriously affected by the heterogeneity and intensity in regulation. Having investigated the effects on the bilateral FDI stocks from the Services Directive, the researchers found that intra-EU FDI stock could increase by between 18% and 36%. This is due to less heterogeneity in barriers to competition, less heterogeneity in State control and lower levels of FDI restrictions in destination countries. For Ireland, the model predicts a relative increases in FDI stocks of 22% 

22 CSO Data: Wages and Salaries in Services Sectors, €16.2 billion, 2004. Note- wages data refers to NACE categories G-O and thus covers all transport services but not education services.
for inward investment and 23% for outward (ODI)23. Applying these gains to CSO data from 2008 would, in Forfás’ view, indicate an increase in FDI of €20 billion and €14.5 billion for ODI.

The March 2008 edition of the European Community Studies Association (ECSA) Austria Publication Series reported research intended to supplement previous studies, using a simple econometric approach to estimate the economic effects of the Services Directive through two channels: (i) the trade channel via the principle of “free movement of services”, and (ii) the FDI channel via the principle of “freedom of establishment for service providers”. 

According to this research the Services Directive could raise employment by 400,000 in the EU-25 and increase real GDP by around 1% in the medium to long run. 

For Ireland, the research posits an increase in employment in the order of 3,700 to 7,300 and an increase in value added to €670 million based on data for the Irish services economy in 2006.

Also in 2008, Copenhagen Economics produced simulations on the likely impact on the UK economy following implementation based around an analysis of four key sectors – the regulated professions, business services, distributive trade and construction services. In this analysis gains to the economy from the Directive are driven by two mechanisms:

· Further opening of the services market allows for easier foreign (and domestic) entry into the service sectors covered in the analysis. This increases the level of competition in these markets, resulting in lower prices and spillover effects on the rest of the economy.

· Firms experience lower administrative costs leading to higher productivity and higher cross border trade and growth in the domestic services market.


23 Netherlands Bureau for Economic Policy Analysis (2005), page 61.
Overall, it shows that implementing the Services Directive will increase UK welfare (GDP) by 0.4%-0.6%per year and create up to 0.3% extra jobs24. If the impact on Ireland’s services economy were in the order of those estimated in the UK study,

Forfás estimates, that implementing the Services Directive across the EU will increase Ireland’s welfare by €460-€700 million per year and create some 2,300 new jobs.

Forfás points out that when assessing the results obtained in the various studies outlined, a number of factors must be taken into account. In addition to a variety of analytical techniques being applied, different versions and aspects of the Services Directive were analyzed. Consequently, all estimates should be treated with a degree of caution, as they are merely indicative in nature. As was shown in the Czech Republic,re-running of analysis on different versions of the Directive can produce very different results.

According to Forfás, the most important point to be cognizant of when considering these studies is the often static nature of the effects under analysis. Under Finland's EU Presidency in 2006, available studies on the impact of the Directive were reviewed. First, it was found that the measures in the Directive would generate more intra-European trade in services, more foreign direct investment in services sectors and lower prices of services. Consumption and income will increase, and possibly also employment in Europe. Second, it found that while the static gains estimated in various studies are considerable in themselves, what is even more important for the economic future of the EU is the longer-term effects on future welfare. Dynamic effects potentially have a larger and longer-lasting impact on the EU economy, although they will materialize less quickly than the static gains of the services market. These effects include new market entry by firms based in other EU Member States, new competitive selection and productivity growth, an increased role for SME firms in exports, intensified knowledge spillovers, stronger innovation by incumbent firms, and increased FDI in liberalized services markets, which will also increase average productivity.
24 Copenhagen Economics (2008), pp 7-8.
Therefore, according to Forfás, estimations or gains to Ireland based on previous European studies could underestimate the boost to output, welfare and employment from the Directive. While most studies take account of broad effects in the economy, they can often ignore the effects of more competition on productivity and innovation in the long term.

5.4.3 Costs of Implementation

Material provided by Forfás also mentions some of the costs that will undoubtedly be associated with the transposition and implementation of the Directive in Ireland. Among these costs are those associated with establishing and maintaining the NPSC, i.e. the facilities through which service providers and recipients will be able to access information relating to service activities, and through which providers will be able to complete, including remotely and by electronic means, all relevant procedures and formalities associated with access to and the exercise of service activities. There are also the costs associated with arrangements to facilitate administrative co-operation between the various bodies responsible for the supervision of service providers in Member States. These costs will be borne by the State (e.g. government, local authorities, State bodies) but will, according to Forfás, be offset by the welfare, output, investment, employment and wage gains to the wider economy. Some costs may also arise in the case of non-State bodies (e.g. professional bodies that regulate the activities of the professions).

5.4.4 Conclusion

To summarize, further trade liberalization will have a range of impacts on the Irish economy, some of them positive, some of them negative. According to Forfás’ material, these impacts arise through changes in allocative efficiency in the economy, through changes in trade efficiency and in regulatory reform, and through the impact of dynamic effects over time. Looking at a sample of impact analyses undertaken between 2005 and 2008, Forfás cannot make a precise estimate of the gains to the Irish economy from implementation of the Services Directive. However, these studies do, they believe, allow estimation of the range of benefits to be expected, and certainly indicate an order of magnitude of the probable gains.

Therefore, based on the studies outlined, Forfás estimated that the transposition of the Services Directive could deliver gains to Ireland in the following order of magnitude:

· Ireland’s overall welfare could increase by some €1.6 billion per annum;

· Net employment in services could increase by 5,300;

· Average real wages in the services economy could increase by €93 million per annum;

· The value of Irish services exports could rise by €13-€16 billion per annum; and

· Relative increases in FDI stocks in excess of 21% could be expected.

However, as pointed out by Forfás, some of these estimations are derived by simple extrapolation of econometric models to the case of Ireland. The numbers thus do not take into account certain important Ireland-specific characteristics. For example, realizing these gains will depend crucially on Ireland’s international competitiveness. Unless we can ensure that Ireland’s wage costs and enterprise costs do not move out of line with those of other EU Member States, the potential gains from liberalization of the services markets within the EU will not materialize to the extent envisaged here.

Secondly, successful internationalization of services in Europe presupposes some specific skills, such as proficiency in foreign languages and inter-cultural skills. Forfás has examined how Ireland’s trade in goods is affected by differences in language, greater distance to markets in comparison to the UK, weaker cultural ties, and lack of migration from some EU Member States25.

For example, the proportion of Enterprise Ireland’s clients’ exports going to foreign language markets, at 38%, is significantly lower than the 61.3% figure for overall exports. These cultural effects may be magnified where the trade is in services that (given the often personal method of delivery) may rely even more upon good language skills and cultural knowledge.


Finally, for the potential gains from liberalization of the services markets to materialize, it will be important that the related skills are sufficiently fostered in the Irish environment. As the recent report Catching the Wave, A Services Strategy for Ireland (Forfas, 2008) outlines, the variety of skills that the services sector requires is particularly broad, and we need to ensure that the demand for skills is met right across that spectrum. In that regard, the implementation of the National Skills Strategy is of crucial importance – and this places demands on individuals, employers, representative bodies, educational institutions, training organizations, and State agencies.

NOTE: In its analysis, Forfás makes clear that realizing the gains from the Services Directive will depend crucially on Ireland’s international competitiveness and the international trading environment for services. Consequently, at the request of this Department, Forfás revisited the estimated gains calculated in autumn 2008, in the light of the economic downturn. The updated paper prepared by Forfás (which has been published separately on the Department’s website along with the original) was completed in May 2010 and uses the most up-to-date figures available at that time. While the estimates reported above continue to indicate the correct order of magnitude of the potential gains in terms of welfare, employment, wages, exports and investment, this Department will continue to work with Forfás to keep those estimates under review.

5.5 Potential Impacts of Removal of Barriers

5.5.1 National Competitiveness

The Services Directive is intended to have a pro-competitive effect on the affected markets. Sustainable growth is the ultimate measure of the success of competitiveness, and our competitiveness performance in years to come will depend heavily on the decisions being made today in the key policy areas of business environment, physical infrastructure and knowledge infrastructure. Transposition of the Directive will assist greatly in relation to the business environment, both in Ireland and in the other EU Member States.

In reducing the national rules and regulations that service providers must comply with in order to enter the market of another Member State, the Services Directive will effect a reduction in the barriers to entry that service providers will face. Increased competition should be reflected in falling prices, higher output and employment. The Directive is likely to have a significant impact on the regulated professions, where the barriers to entry are greatest, and as such, will complement the operation of the Directive on the recognition of professional qualifications26. 

It should be noted, however, that some professional services, e.g. the legal profession, do not lend themselves to easy cross-border migration and the impact of the Directive on those professions may be less than the various simulations on the effect of the Directive would suggest.

By its nature, this Directive is deregulatory and its transposition will help in responding to calls from the National Competitiveness Council (echoed by the Competition Authority) for deregulation. These benefits should more than offset the additional information requirements on service providers contained in, for example, Articles 22 (Information on providers and their services) and 27 (Settlement of disputes).

5.5.2 Small and Medium-sized Enterprises (SMEs)

SMEs are disproportionately affected by barriers to establishment and cross-border trade in services, because the costs of overcoming them are often standardized and independent of firm size. The Services Directive aims to reduce the administrative burden on businesses through the creation of points of single contact (for information and for completing procedures) and other simplification measures, which should therefore benefit Irish SMEs significantly. These benefits will accrue to SMEs not only as a result of the Irish transposition process, which will allow them to get information and undertake procedures in Ireland through the NPSC, but primarily as a result of the transposition process undertaken by other Member States, which will facilitate them in accessing those markets.

This view is supported by initial feedback received the Irish Small and Medium Enterprises Association (ISME), which welcomed the transposition of the Services Directive and the benefits that it saw as likely to accrue to its members.

In some cases, the savings that will accrue to service providers availing of PSCs in other Member States may be such as to allow increased numbers of Irish SMEs to take advantage of business opportunities in other Member States, and to benefit from efficiency savings offered by larger markets.

5.5.3 The Environment

The Directive is not intended to have any significant effect on the environment. The implementation of the Directive will not negatively impact on Irish standards in sensitive social and/or environmental areas.

5.5.4 Significant Policy Change

The transposition of the Services Directive is part of the process of creating a Single Market, to reduce the regulatory burden on business, to increase trust and confidence in the Single Market and to protect consumers.

5.5.5 Consumers

The Directive is a strongly pro-consumer measure in terms of protecting and indeed enhancing consumers’ rights (including the rights of business consumers). In addition, an increase in the choice of service providers is likely to result in price reductions due to increased competition amongst service providers. The Directive includes provisions on consumer redress, which are important in the context of cross-border trade, not only where the consumer is a natural person but also in the case of business consumers, particularly SMEs.

5.5.6 Rights of Citizens

The Directive will not affect the rights of citizens other than that their rights as consumers will be enhanced. Moreover, the existing “rights” of service providers to operate freely throughout EU, in line with Single Market principles, will be made clearer and will be easier to uphold. There will be more information requirements about authorization schemes and about access to redress for service providers and recipients.

5.5.7 Compliance Burden

The transposition of the Services Directive will reduce the compliance burden on business but will increase the monitoring and supervisory role of the Member States consistent with the objective of creating a Single Market in which all the stakeholders can have trust and confidence.

5.5.8 Vulnerable Social Groups

The improved access to services from a variety of providers will increase the choice of provider and lead to better provision of specific services at reduced costs, for all citizens, including vulnerable social groups.

One other interesting element is the difference between size of household budget and proportional spend on services – those households in the lowest decile (which corresponds to the 10% of the population with the lowest income, which is less than €190.37 per week) spend 31% of their total expenditure on the two categories of transport and services and on other expenses combined, whereas those in the highest decile (the 10% of the population with the highest income, whose gross weekly 

income is greater than €2,024.14) spend 52% of their total expenditure on transport and services, and other expenses27. Cheaper services mean improved access to services for lower income households.

5.6 Distributional Analysis

SMEs and citizens/consumers will be the major beneficiaries in terms of costs. SMEs will benefit disproportionally in terms of enterprises given the current obstacles in their way should they wish to avail of the Single Market. There could be higher than expected benefits for women given their likely propensity to operate SMEs. The 2007 GEM Report (Entrepreneurship in Ireland 2007, Global Entrepreneurship Monitor (GEM), The Annual Report for Ireland) states that men and women in Ireland start different types of new businesses. Four out of every five women early stage entrepreneurs start new businesses in four sectors: retail trade, hotels and restaurants (30%), business services (18%), personal/consumer services (16%) and government, health, education and social services (15%). Many, though not all, of these services are covered by the Services Directive. The Report also states that, in 2007, 88% of women in the workforce in Ireland were working in the services sector compared to 51% of men.

National administrations, including competent authorities, will carry the bulk of the costs of the Directive but these will be offset by increased economic activity, including government revenue, generated by increased activity as a result of a better functioning Single Market in services.

5.7 Risk and Uncertainty, Assumptions

The screening process (when the analysis of its results has been finalized) may throw up some issues that need to be addressed but the balanced nature of the Directive should ensure that any difficulties can be overcome. The assumptions inherent in the 


Directive may be conservative given the long-term dynamic effects of a measure such as this. On the other hand, it may take longer for some of the benefits to be realized. As stated earlier, the Directive provides an opportunity to improve our competitiveness and to develop the appropriate skills mix that the economy requires.

5.8 Conclusions

The Services Directive will deliver substantial benefits to citizens, consumers (including business consumers), service providers, national administrations and the EU as a whole. Employment and income will increase although there could be adjustment difficulties for individual service providers as they face new challenges and opportunities. Trust and confidence in the Single Market will also increase through the groundbreaking administrative co-operation provisions contained in the Directive.
6
Consultation Process

6.1 Introduction

The Department of Enterprise, Trade and Innovation considers consultation and engagement with stakeholders to be an intrinsic part of its work to fulfill its Mission Statement – “We will work for Government and the people to grow quality employment and national competitiveness”.

Consultation on matters of public policy is an important element of the Department’s consideration of new policies and regulation as has been demonstrated throughout the consideration of the Services Directive. Consultations during the negotiations are detailed in Section 6.2 below.

Consultations in relation to the actual transposition requirements are detailed in Section 6.3. Section 6.4 gives an overview of the various issues raised during the consultation process, mainly in relation to the transposition phase, and remedies put forward or reasons why such concerns were not addressed directly.

6.2 Consultations during Negotiation Phase

The initial Commission proposal was published in January 2004, which was before the requirements for undertaking a RIA came into force. However, in line with its practice with regard to significant EU proposals, the (then) Department of Enterprise, Trade and Employment undertook a comprehensive evaluation on the draft proposals from a policy perspective, which included a wide public consultation exercise. This included the preparation and dissemination of a discussion document on the proposal, as well as various formal and informal consultations with the general public, stakeholders in industry (employer representative organizations, trade unions, business organizations, etc.), other Government Departments, etc. The Oireachtas was also kept informed of developments in relation to the proposals, through various channels. Copies of the various debates and Parliamentary Questions are available on the website of the Department of Enterprise, Trade and Innovation (www.deti.ie).

A presentation was made to the Oireachtas Joint Committee on Enterprise and Small Business on 2nd March 2005. The Oireachtas debated the draft Directive on two occasions: a Private Member’s Motion on 25th and 26th January 2006, specifically in relation to the Services Directive and a Seanad debate on various employment issues, which included aspects of the draft Services Directive, on 25th January 2006.

A number of Parliamentary Questions about the (then) draft Directive answered during the course of the negotiations are detailed below. 
	Date
	Question
	Asked By

	18th April 2005
	12468/05
	Aengus Ó Snodaigh TD

	6th December 2005
	37579/05
	Aengus Ó Snodaigh TD

	7th February 2006
	4406/06
	Eamonn Ryan TD

	
	4122/06
	Dan Boyle TD

	
	407 1/06
	David Stanton TD

	
	4092/06
	Emmett Stagg TD

	23rd March 2006
	11261/06
	Willie Penrose TD

	17th May 2006
	18192/06
	JoanBurtonTD

	11th October 2006
	32 166/06
	Ruairi Quinn TD


Table 6.1
Parliamentary Questions answered during Negotiation of Directive

Extensive consultations were undertaken as part of the negotiation phase of the Directive, including the preparation of explanatory notes, which were made available to the public through the Department website, and meetings with many representative organizations and other stakeholders. Interested parties were encouraged to submit their comments to the Department at any point. There were also direct consultations with various stakeholders in business, a broad range of business representative organizations, professional representative organizations, trade unions and consumer interests.

The (then) Department of Enterprise, Trade and Employment established an Inter Departmental Committee for the consideration of the draft Directive, involving all 17 Government Departments, including the Office of the Attorney General, the Office of the Revenue Commissioners and the Office of Public Works. The Committee facilitated discussion of the general principles of the Directive and individual chapters and articles therein, as well as providing a forum for reaching an agreed negotiation stance/position on any contentious areas. The operation of the Committee also created of a network of officials in the relevant Departments, which facilitated consultations on amendments proposed by the Commission or other Member States, and allowed new Irish negotiating positions to be agreed and relayed to the relevant forum in good time.

In addition to the wider consideration of the broad issues in relation to the draft Directive, a large number of bilateral meetings were held with individual Departments on specific issues throughout the negotiating process. Consultation was also undertaken with other units within the Department of Enterprise, Trade and Employment in relation to specific aspects of the draft Directive falling within their remit.

Work was undertaken by Forfás, on behalf of the Department of Enterprise, Trade and Employment, to evaluate the economic impact of the proposals.

The various views thus received were taken into account before reaching a national negotiating position on the ongoing negotiations at EU level. Many of the views expressed through these consultations enabled the Irish negotiators to seek amendments to the draft Directive.

Following the publication of the EU Commission’s amended proposals in May 2006, there was a very short timeframe for additional negotiations. Political constraints (at EU level) allowed little scope for further consultation. Nevertheless, with the concerns of the various stakeholders already known from the previous contacts, a number of changes sought by Ireland were included in the final text of the Directive. Since the initial publication of the draft Directive in early 2004, the Department of Enterprise, Trade and Innovation has dedicated a part of its website, www.deti.ie, to keeping interested parties up to date on developments throughout the negotiation and transposition processes, and will continue to do so following the transposition of the Directive.

6.3 Consultations during Transposition Phase

An Oireachtas Scrutiny Information Note (OSIN) was prepared for the Joint Oireachtas Committee on European Scrutiny and forwarded to that Committee in June 2007.

Consultation during the transposition phase was as important as that undertaken in the negotiation phase of the Services Directive. The IDC, which is chaired by the Department of Enterprise, Trade and Innovation at Assistant Secretary General level, was re-convened in April 2008 in order to assist in the transposition of the Directive. It met as required during that period. There were also direct contacts and bilateral meetings between the Department and other Departments, supported by presentations and the provision of information notes for Departments in relation to the specific transposition requirements of the Directive. This allowed for clarification of the various requirements of the transposition process, and was intended to ensure, inter alia, that issues not directly under the remit of the Department of Enterprise, Trade and Innovation, were addressed promptly and satisfactorily.

Consultation also took place with other units within the Department of Enterprise, Trade and Innovation in relation to the transposition of specific aspects of the Directive, both bilaterally and within the framework of the IDG, which mirrors, within the Department of Enterprise, Trade and Innovation, the work of the IDC.

The main public consultation phase involved further consultations with both Government and non-Government stakeholders – the various representative organizations, individual businesses and the general public, as required. A Consultation Document was published on the Department’s website in August 2009. Stakeholders were invited to submit comments to the Department by 30th September 2009.

Table 6.2 lists the submissions received in response to the Consultation Document (the submissions are on the Department’s website)

	The Society of Chartered Surveyors

	Department of Transport

	Deputy Arthur Morgan

	Department of Arts, Sport and Tourism (now Tourism, Culture and Sport)

	Department of Communications, Energy and Natural Resources

	Irish Congress of Trade Unions


Table 6.2 Submissions received in response to the Consultation Document

Forfás updated the work it had undertaken for the Department of Enterprise, Trade and Employment during the negotiation of the Directive. Both Forfás documents are on the website of the Department.

The Parliamentary Questions about the transposition process answered during the course of the transposition phase are detailed in Table 6.3 below.

	Date
	Question
	Asked By

	13 October 2010
	36387/10
	Jan O’Sullivan

	16 June 2010
	24345/10
	Ciarán Lynch

	1 April 2010
	14305/10
	Joe Costello

	9 March 2010
	11379/10
	Pat Rabbitte

	3 March 2010
	10901/10
	Michael Creed

	23 February 2010
	8876/10
	Joe Costello

	2 February 2010
	4835/10
	Michael D. Higgins

	2 December 2009
	44597/09
	Ciarán Lynch

	6 October 2009
	33457/09
	Arthur Morgan

	6 October 2009
	33456/09
	Arthur Morgan

	6 October 2009
	33455/09
	Arthur Morgan

	22 September 2009
	32397/09
	Willie Penrose

	1 April 2009
	13752/09
	Bernard Durkan

	16 December 2008
	46082/08
	Leo Varadkar

	16 December 2008
	46067/08
	Leo Varadkar

	6 November 2007
	27156/07
	Leo Varadkar

	16 October 2007
	23907/07
	Denis Naughten


Table 6.3
Parliamentary Questions answered during Negotiation of Directive
6.4 Consultation Issues

The Regulations transposing the Directive are made up of eight parts, broadly reflecting the eight chapters of the Directive. The Regulations also contain provisions on enforcement (see Section 7). Article 42 of the Directive is being transposed by way of an amendment to the Regulations that transposed another Directive, the Injunctions Directive. 
The most important issue to be addressed during the consultation process was whether the Directive would be transposed by primary legislation (i.e. an Act of the Oireachtas) or by secondary legislation (i.e. regulations under the European Communities Act 1972). The decision was made to transpose the Directive by means of secondary legislation. The method of transposition was the subject of a number of Parliamentary Questions and was also raised by ICTU. The decision made was based on three factors: (a) the transposition of the Directive is a largely technical process (the policy decisions having been debated during the negotiation of the Directive), (b) the legislation will not go beyond the Directive, i.e. there will be no gold plating and (c) the use of secondary legislation will permit the Directive to be transposed more quickly.

The question of enforcement, including the issue of what competent authorities would have responsibility for enforcing the Regulations, is dealt with in Section 7.

It was decided that Article 42 of the Directive, which amends Directive 98/27/EC on injunctions for the protection of consumers’ interests (Injunctions Directive), would be transposed separately, for reasons of transparency. The Injunctions Directive provides for the protection of the rights of consumers in the internal market as set out in a number of Directives by providing that a qualified body in one Member State can take action in the courts of another to protect the interests of their consumers in that Member State. (The National Consumer Agency is the body designated to act for Irish consumers.) Article 42 adds the Services Directive to the list of Directives about which the NCA can take action under the Injunctions Directive. The Regulations transposing the Injunctions Directive (the European Communities (Protection of Consumers’ Collective Interests) Regulations 2001 (S.I. No. 449 of 2001)) are being replaced by new Regulations that will take account of recent amendments to the Injunctions Directive and will also transpose Article 42 of the Services Directive.

In addition to the legal measures required to transpose the Directive, a great deal of administrative work was required. The first decision to be made was whether to create one point of single contact for all services or separate points of single contact for each service covered by the Directive. A decision was taken to create one point of single contact for all services covered by the Directive – the National Point of Single Contact (NPSC) (www.pointofsinglecontact.ie). This is the approach taken by most Member States. The Regulations permit the Minister to confer point of single contact functions on a person (e.g. a competent authority for a particular service), subject to the Regulations and to conditions laid down by the Minister, so it is possible that in the future Article 6 of the Directive will be operated via a mixture of the NPSC and separate points of single contact. It should be noted that the role of the NPSC does not affect the role of a competent authority. The NPSC’s role is to facilitate a service provider who chooses to use it and/or who may not know what competent authority(ies) they need to get approval from to provide a service in Ireland.

The NPSC has been operational since January 2010. 

Article 8 of the Directive requires Member States to ensure that all procedures that a service provider must follow to be able to provide his service (e.g. providing details of his/her qualifications to a competent authority or paying a fee to be entered in the register of a professional body) must be capable of being carried out electronically, for example, through the use of electronic signatures. (There are some exceptions to this rule.) It was the most difficult article in the Directive to transpose. Indeed, Ireland argued, unsuccessfully, for a later transposition date for this article. In the event, technical discussions on how to transpose Article 8 began after the Directive was adopted and are still going on. Member States and the European Commission did, however, agree on a practical method of transposing the article, which involves notifying the European Commission of a body authorized to supervise a “trusted list” of certification service providers (CSPs), who issue qualified certificates. (A qualified certificate is a device necessary for the creation of a secure electronic signature, which will be a feature of the circulation of documents electronically under Article 8.) 

Section 29(3) of the Electronic Commerce Act 2000 (No. 27 of 2000) made provision for the Minister for Communications, Energy and Natural Resources to prescribe a scheme of supervisions for CSPs. The Electronic Commerce (Certification Service Providers Supervision Scheme) Regulations 2010 (S.I. No. 233 of 2010) prescribe such a scheme and enable Ireland to comply with Article 8 of the Directive in the practical way agreed. Following the coming into force of the European Union (Provision of Services) Regulations 2010, the Department will work with the Department of Communications, Energy and Natural Resources on some administrative follow-up matters relating to S.I. 233 of 2010 and the Services Directive. 

Following the adoption of the Directive, two Commission Decisions facilitating the use of procedures by electronic means through the points of single contact were adopted under Article 42 of the Directive. Ireland did not oppose the adoption of the Decisions.

A Memorandum of Understanding was agreed between the Department and Galway Chamber of Commerce (in its capacity as a member of the European Enterprise Network (EEN))28 and with the European Consumer Centre, Dublin (in its capacity as a member of the European Consumer Centre Network (ECCN)29) in relation to the provision of services to recipients under Article 21 of the Directive.  The two bodies, which are already providing Article 21 services, will ensure that Irish business recipients (Galway Chamber) and Irish consumers (ECC Ireland), at their request, receive information and assistance about service activities in other Member States. They are also cooperating with their counterparts in other Member States by providing them, at the request of their businesses and consumers, with information and assistance about service activities in Ireland. 

In addition to the provisions giving effect to Articles 28-36 of the Directive (Chapter VI, administrative co-operation), the Internal Market Information (IMI) System will be the administrative means by which those articles are enforced in all Member States. The Department is working with all Departments to register competent authorities under the IMI. A considerable amount of preparatory work has been done starting with the registration of competent authorities under the aegis of this Department, which is almost complete. The registration of the relevant competent authorities under the aegis of other Departments will get underway when the Directive has been transposed. Administrative co-operation will be an ongoing feature of the administration of the Regulations.

Following the adoption of the Directive, the Commission adopted a Decision under Article 42 of the Directive relating to the practical arrangements for the exchange of information by electronic means [IMI] under Chapter VI of the Directive. Ireland did not oppose the adoption of the Decision.

Under Article 28(7) of the Directive, registers (a) containing details of service providers and (b) that may be consulted by the relevant competent authority in Ireland


28 The EEN assists small companies to exploit business opportunities in the EU.

29 The ECCN advises citizens on their rights as consumers and provides access to redress where the consumer has a cross-border problem.
 (e.g. Failte Ireland’s register of hotels) must also be open to the equivalent competent authorities in the other Member States and on the same conditions. 
The information about registers will be made available between Member States through the IMI System but will not be publicly available (although some of the registers may, separately, be publicly available). The process of identifying the relevant registers is ongoing (the details of a number of registers have already been provided to the Commission) and will continue after the Regulations come into force. It will be an ongoing part of the administration of the Regulations. 

7 Enforcement and Compliance

Preamble (1) of the Services Directive outlines the purpose behind the Directive, viz.:

“... the internal market comprises an area without internal frontiers in which the free movement of services is ensured ...”

while Preamble (2) notes that:

“... At present numerous barriers within the internal market prevent providers, particularly small and medium enterprises (SMEs) from extending their operations beyond their national borders and from taking full advantage of the internal market ....”.

It is clear that the Directive is generally concerned with deregulation of the Single Market for services across the European Union. As such, it is aimed at removing barriers regarding both the freedom of establishment of service providers in another Member State and the free movement of services between Member States. The aim is to liberalize the Single Market in services and to continue an orderly deregulation of the sector. As such, it is not intended to result in major compliance and enforcement activities going forward.

A key challenge in the implementation of this Directive was to review the Irish regulatory framework (“screening”) with a view to ensuring that any existing barriers (i.e. in legislation other than the European Union (Provision of Services) Regulations 2010 or in administrative rules) to the freedom of establishment or free movement of services were removed, unless they could be justified under the terms of the Directive. This work was undertaken by Government Departments, with input from those bodies with regulatory functions (competent authorities). While it has been completed, the results are still being analyzed and final decisions will be made about changes, if any, to legislation/administrative rules following the coming into force of the European Union (Provision of Services) Regulations 2010. Some aspects of the regulatory framework, notably the simplification of procedures (Article 5(1) of the Directive), will continue indefinitely as part of the “better regulation” agenda.

The screening exercise that was undertaken by all Government Departments and competent authorities identified the authorization schemes that apply to service activities. Subsequently, 172 reports were submitted to the European Commission through the electronic reporting mechanism devised for that purpose, 80 under Article 9, 26 under Article 15, 64 under Article 16 and 2 under Article 25. Some scrutiny of the reports to the EU Commission was undertaken by the Department before final transmission to the EU Commission but the reports remain the responsibility of the Departments concerned. In addition, priority was given to transposing the Directive (including the accompanying administrative work). Accordingly, as stated above, further work remains to be done on the results of the screening process when the European Union (Provision of Services) Regulations 2010 come into force.
The European Commission, together with the Member States, and in accordance with Article 39 of the Directive (Mutual Evaluation), examined the initial screening reports from all Member States. Meetings were held at EU level on the reports and a substantial amount of analysis was undertaken on the reports as part of a process that will culminate in a report by the Commission to the Competitiveness Council and the European Parliament by 28 December 2010 and that may include proposals for further initiatives in the services sector. (The report will be separate from the first review of the Directive by the Commission, which is expected to be completed by the Commission by 28 December 2011 with subsequent reviews taking place every three years thereafter.)

Ireland played a limited role in the mutual evaluation process during 2010 because of scarce staff resources and the need to prioritize the transposition of the Directive.

Much of the enforcement of the Directive will involve ensuring that Government and other regulatory bodies apply all rules in relation to relevant services sectors in accordance with the principles laid out in the Directive, and that they abide by the mutual recognition rules as regards other Member States’ service providers. Enforcement will primarily be achieved through the provisions of Part 7 of the Regulations by imposing statutory duties on service providers and on bodies responsible for the various regulatory regimes and rules dealing with access to and exercise of service activities covered by the Directive.

Apart from the requirements on certain competent authorities in relation to the provision of information and completion of authorizations through the “points of single contact” (Articles 6-8), there are also provisions that impose obligations on service providers, for example, in relation to provision of information to consumers and ensuring that a clear and usable complaints process is available. 

Part 7 of the European Union (Provision of Services) Regulations 2010 sets out the enforcement provisions of the Regulations. It includes a requirement providing for a register of competent authorities that will be responsible for the enforcement of the Regulations. Due to the number of services covered by the Regulations (which will grow as the number of services grows), it would not be possible to list the relevant competent authorities in the Regulations. It would be subject to constant additions/changes (requiring changes to the legislation) as new competent authorities were created or existing ones merged with others, etc. 

Competent authorities will be required to self-identify and to apply to the Minister to be entered on the register. The Minister will not enter a competent authority in the register unless he is satisfied that it is a competent authority for the purposes of the Regulations. Where a competent authority declines to make an application for inclusion in the register, the Minister can direct it to do so. Where the competent authority comes under the aegis of another Department, the matter will be raised initially with that Department whose assistance will be sought in getting the co-operation of the body concerned. The register will be published on the website of the Department of Enterprise, Trade and Innovation and in such other manner as the Minister considers appropriate. It will be managed and kept up to date by the Department on a permanent basis.

The traditional practice of using criminal sanctions for breaches of a Directive, 

as transposed, is not being followed in the Regulations. Instead, Regulation 48 

provides that where a service provider is not complying with the Regulations the relevant competent authority can apply to the High Court directing the service provider to comply with the Regulations. In addition, the Minister can ask the High Court to direct a competent authority that is failing to comply with its obligations under the Regulations to do so. In both cases, the High Court can make an appropriate order, including in relation to costs.

The close relationships between IMU and the various competent authorities, developed through initiatives such as the SOLVIT network, should prove useful in resolving any issues that may arise with competent authorities on an agreed basis. Fora such as the Inter Departmental Committee on European Union Affairs (ICCEUA)30 and the Cabinet Committee on European Affairs will also be availed of, if necessary. 

A study undertaken by Detica for the UK Department of Business, Enterprise and Regulatory Reform (then the Department of Trade and Industry) suggested that the creation of PSC, by providing businesses with clear information on applicable regulations and by simplifying the process of complying, could lead to increased compliance among service providers. The study postulated that a 1 percentage point increase in the proportion of businesses complying fully with regulations when they establish in the UK as a result of the PSC would lead to a 3.2% reduction in the overall long-term compliance rate. In the scenario where the PSC leads to a 1 percentage point increase in the proportion of compliant businesses remaining compliant each year, a 16% reduction in non-compliance was predicted (UK BERR, 2006, p.36). 
These results indicate that a small change in the probability of each business complying has a significant effect on the overall rate of compliance, and that the effect is much greater if the operating compliance probability is increased rather than the establishment compliance probability. These impacts in turn lead to a reduction in enforcement costs for regulators. 

Ultimately, the Regulations will provide the necessary means to ensure that the Directive is properly applied in this jurisdiction.

30 Which is chaired by the Minister for European Affairs.

8 Review Mechanisms

8.1 Review Timetable

Article 41 of the Services Directive requires the European Commission to undertake a review of the operation of the Directive by 28th December 2011, and every three years

thereafter. In advance of the review, the Commission will submit a report to the Competitiveness Council and the European Parliament by 28 December 2010 (following the work done on the screening reports referred to in Chapter 7) and may include proposals in relation to services. 

It remains to be seen what proposals, if any, will emerge from the Commission’s 2010 report and what proposals, if any, in relation to the Directive itself will emerge from the first review of the Directive at the end of 2011. It is fair to say, however, that impetus created by the adoption of the Services Directive is likely to be maintained with a view to creating a single market in services in the EU. 

At national level, the European Union (Provision of Services) Regulations 2010 will be subject to ongoing review. The Services Directive is a very crosscutting measure affecting a very large number of services, Departments and competent authorities. The Regulations are equally crosscutting. In the light of that, issues may arise that may need to be revisited.  

As regards the administration of the non-legislative aspects of the Directive and the Regulations, the development of the NPSC is ongoing and will be a permanent part of IMU’s work in relation to the Services Directive. At EU level, the PSC will be the subject of ongoing peer review through the medium of a recently created Commission-chaired working group of which all Member States are members. The Department of Enterprise, Trade and Innovation will be seeking feedback from service providers, recipients, other Departments, competent authorities and other interested parties on the effectiveness of the NPSC. The request for feedback is an open ended one and will not end with the making of the Regulations. 

Article 8 of the Directive (eGovernment) will also be the subject of ongoing work, including technical work at EU level that has been ongoing since the Directive was adopted. At national level, the work will involve engaging with competent authorities to ensure that they are in a position to deal with service providers electronically.  

The work of the Article 21 bodies (the ECC and the Galway Chamber of Commerce) will be the subject of ongoing liaison and review with both bodies. 

Rolling out and operating the IMI System under the administrative co-operation provisions of the Regulations is a major undertaking (IMU is the National Coordinator for IMI generally; it is being rolled out for other Directives as well as the Services Directive and the number of Directives encouraged/required is likely to increase in the years ahead). It remains to be seen how much work will be generated for IMU and competent authorities arising out of the administrative co-operation provisions.

The provision of information to the Commission about registers containing data on service providers (Article 28(7) of the Directive) will be an ongoing feature of the administration of the Regulations. The information will not be publicly available under the Directive and the Regulations (although some of the registers may, separately, be publicly available). 

  8.2 Performance Indicators

As has previously been outlined, trade in the services sector is not one that is easily measurable. The CSO, however, is currently taking steps to improve its statistical information in this regard, which will assist in examining the performance of the Directive once it is fully transposed.

It will, nevertheless, be difficult to identify, in the immediate future, improvements in the services sector directly resulting from the Services Directive. For example, it may not be possible to isolate the effects of the specific measures that will be put in place as a result of the transposition of the Directive from many other measures that are being worked on in parallel, such as the Irish initiative to reduce administrative burden by 25% by 2012 (an initiative which is also being undertaken in various guises and levels in other EU Member States), and the EU initiatives such as the Small Business Act and Europe 2020. 

The Government’s project to reduce administrative burdens by 2012 has been estimated to be likely to reduce business costs by EUR500 million annually. The Department will shortly initiate a project to measure the savings achieved and will report on progress regularly until the target is met.

The focus of the new Europe 2020 Strategy for a European economy includes the completion of the Single Market as a core objective.

Assessments of the efficacy of the Directive will also be difficult due to the lack of baseline economic data in relation to the services sector in Ireland. While such data is improving, it is quite broadly aggregated and the categories are not conducive to measurement of only those sub-sectors that are covered by the Directive.

While no specific performance targets have been devised for the Regulations as yet, the Department will work with its agencies and others to promote the potential of Regulations to Irish service providers and recipients. Specific targets may be adopted at a later date.

The reviews of the Directive (starting in 2011 and every three years thereafter) and other ongoing initiatives by the EU Commission (such as the forthcoming Single Market Act) to improve the operation of the Single Market in general will provide useful opportunities for Ireland to assess the impact of the Directive for Irish service providers and consumers. Moreover, as stated above, ongoing improvements and refinements in the statistical data provided by the CSO will, it is hoped, assist the Department in its assessment of the effects of the Directive in the years ahead. IMU will also continue to work with Forfás on issues relating to the Directive as well as Single Market issues generally.

9 Conclusions and Recommendations

9.1 Transposition Options

The two options were primary legislation (a Bill to be enacted by the Oireachtas) or secondary legislation (a statutory instrument to be made under the European Communities Act 1972) in respect of the provisions of the Directive that had to be transposed into national law. 

9.2 Irish Legislative Requirements

The legislation to give effect to the Directive – the European Union (Provision of Services) Regulations 2010 - was prepared by the Attorney General’s office. The legislation will come into effect as soon as the Regulations are signed into law by the Minister for Enterprise, Trade and Innovation.
9.3 Overall Recommendations

The decision was made to transpose the Directive by means of secondary legislation for three reasons: (a) the transposition of the Directive is a largely technical process (the policy decisions having been taken during the negotiation of the Directive), (b) the legislation will not go beyond the Directive, i.e. there will be no “gold plating” and (c) the use of secondary legislation will permit the Directive to be transposed more quickly.

9.3.1 Actions needed

Work on the transposition of the Directive took place on a number of levels. In addition to the preparation of the necessary legal instrument, a Consultation Document was published, a screening process (examining whether any existing legislation or administrative rules needed to be changed to bring them into line with the Services Directive) was undertaken, the NPSC was constructed and has been operational since January 2010, a system to comply with the e-government provision in the Directive was put in place, the necessary administrative arrangements to comply with Article 21 of the Directive were put in place, also in early 2010, the preliminary work to roll out the Internal Market Information (IMI) System was done and the necessary competent authorities responsible for services will now be registered on the IMI System, and the notification of information about registers of services to the Commission was started and is ongoing.

The introduction of legislation on services by all Departments will be affected by the Services Directive. The Directive requires Member States to comply with certain conditions before introducing legislation covering certain aspects of services. As such, the Directive is not just a “one–off” event but the basis of a new legal structure for services in the EU designed to facilitate an effective single market in services.

9.3.2 Resources Required

The resources available to administer the Regulations will reflect the current economic environment. The administration of the Regulations, including the administrative features of the transposition system, is the responsibility of IMU. The Unit will be assisted, however, by the Department’s IT Unit, as required. In addition, the Inter Departmental Committee on the Services Directive (and this Department’s equivalent, the Inter Divisional Group on the Services Directive) will continue to meet, as required, to discuss issues relating to the administration of the Regulations, including the IMI System, and any future amendments to the Directive. The work involved in transposing the Directive was very substantial and the ongoing administration of the Regulations and the administrative elements of the transposition system will be very challenging.

9.3.3 Transposition Vehicle

The Directive was transposed by Regulations – the European Union (Provision of Services) Regulations 2010 – made under the European Communities Act, 1972.

9.4 Overall Conclusions

The Government attaches particular importance to the creation of a single market for services in the EU because it recognizes that it will be a powerful spur to growth in productivity, employment and prosperity – not just in Ireland but in all Member States. This would be important at any time, but is of particular importance at the present, given the global economic downturn and the need to support a return to growth.

Services form the backbone of the modern economy and are the engine of productivity growth, representing an ever-increasing proportion of cross-border trade. Breaking down existing barriers to that trade will allow trade in services to continue to grow exponentially, increasing the potential for Irish services providers to avail of business opportunities in other Member States. High “income elasticities of demand” suggest rising global incomes will lead to rapid growth in global consumption of many of the services that Ireland is proving it can produce so well. That must first, however, be harnessed close to home within the EU, before expanding further afield to consolidate our strengthening market position globally.

The potential for, inter alia, job creation and increased exports has been set out in Chapter 5. The benefits for recipients, including business recipients, have also been set out in Chapter 5. The potential benefits for the competitiveness of the economy, including the use of the NPSC by service providers and the capacity for policing service providers offered by the administrative co-operation (which will create greater trust and confidence in the Single Market), are also significant.

The challenge for the Department and, to a certain extent, other Departments is to provide sufficient resources and expertise to ensure that the detailed legal and technical arrangements necessary to operate a single market in services (which is expected to be developed further) are maintained. That will prove challenging.
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5 Source: CSO. Balance of Payments data for exports, and employment data for employment levels.























Agriculture Industry Services








Percentage of GDP by Sector





2001 2002 2003 2004 2005 2006 2007





15 10 5 0





20





25





30





50 45 40 35





�





GDP€bn





Year





GDP €bn





80





60 40 20 0





100





200 180 160 140 120





� EMBED Word.Picture.8  ���





�








17 This chapter includes material from the Forfas Input to the Services Directive Regulatory Impact Assessment, which is available on the Forfas website (� HYPERLINK http://www.forfas.ie ��www.forfas.ie�) and on the Department’s website (� HYPERLINK http://www.entemp.ie ��www.entemp.ie�).





19 The Uruguay Round of world trade talks commenced in 1986 and continued until 1994.





25 Forfás (2008a), Section 3.4





26Directive 2005/36/EC as amended by Directive 2006/100/EC. The legislation transposing the Directives into Irish law is available on the Services Directive page of the Department’s website (� HYPERLINK http://www.entemp.ie ��www.entemp.ie�).





27 The statistics in this paragraph are taken from the Central Statistics Office Household Budget Survey, 2004-2005, Final Results.
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� 	See EU headline targets agreed by the June European Council 


	 http://www.european-council.europa.eu/council-meetings/conclusions.aspx?lang=en
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